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Rnducan OPREA
THE VOLUNTARY PAYMENT OF THE BILL OF EXCHANGE

Abstract

The bill of exchange is extinguished normally by paying it at the maturity day,
mainly by the main debtd¥ the accepter of the bill of exchange or the issuer of the payment

order.
If the bill of exchange is not honoured at the maturity day, the possessor has

several options for action.
The payment of the bill of exchange in most cases is obtained at its presentation by

the possessor to the accepted drawer.

Voluntary payment may be studied in two phases, namely:
the submission of the payment and the payment itself. Basically
payment is obtained in most cases at presentation. It is possible that
the payment not be paid by the principal debtor at the submission of
the bill, but later by a debtor of recourse. Thus the study of these two
distinct phases of voluntary payment, is fully justified. The
submission of the payment concerns also the forced payment, which
is a further argument for the separation of the two problems listed
above.

A. Submission of the payment.

The submission of payment involves two issues, hamely: the
time of the submission of payment and the place where the
submission should be made!

1. The time of the submission for payment. In terms of bills of
exchange, unlike the common law, bill must be presented for
payment at maturity. A civil or commercial claim may be presented
for payment at maturity, but nothing deters to require payment as

1 Stanciu D. Carpenaru- Romanian Commercial Law, 7t Edition, revised and
enl arged, o0Juri di ¢t2008payg®r. sed, Buchares
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long as this claim was not barred. Failure to pay a claim of common
law does not entail any unfavorable concequence to the creditor.

The bill of exchange due on demand, is payable to any
presentation so as to show, but at the latest within one year counting
from the date of issue, if this term was not extended or abbreviated
by the drawer, or abbreviated by the guarantors, in a clause inserted
in the bill.

The drawer can stipulate that a bill on demand not to be
presented for payment only after a certain time. Eg.: The drawer will
write " you will pay on demand or after 1 January 2005 " assuming
that the issue took place on November 1. 2004. In this case the term
of one year will run from 1 January 2005.

The bill of exchange with maturity date at a certain time from
the view will be payable at maturity, to be determined, depending on
the date of acceptance, or if the acceptance was refused, and it was
not dated, from the date of protest objection, or the protest of not
dating.

Bills of exchange with maturity at a specific time on demand,
will bear the clause "you will pay, three month s (or 15 days etc.) from
the view. Not only the bills of exchange can be provided with
maturity at a specific time from the view but also the promissory
note. There is no acceptance for these notes, they will be presented
to the visa issuer, the date which will compute the maturity date.

Submission to acceptance or visa will also be made within one
year from the issuance, this term can be extended or abbreviated as
the bill on demand.

The bill of exchange with the maturity date at a time from the afate
issue will be specified in days, weeks or months (principiar in years,
which in practice does not meet).
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The law sets some rules for the counting of maturity date:
maturity in one or more months is considered appropriate at the time
of the month in whi ch payment shall be made, if that month is the
adequate time, otherwise the last day of the month (art. 39. 1) . Eg. A
bill of exchange payable to a month of the issue, issued on January
30 will be due on the last day of February.

Maturity at the beginn ing, the middle or end of the month,
then the first day, the fifteenth or last day of the month. With half of
the month means 15 days. Expressions 8 days and 15 days is 8 days
and 15 days effective, not one or two weeks.

The bill of exchange due on theefi daywill be payable on the
day shown in the bill. 1

For bills of exchange due to a fixed day at a time from the date
of issue or at a time from the view, the presentation for payment
may take place either at the maturity date or within two working
days that follow it (Art. 41) . If the maturity date is on a legal holiday,
payment may be required only on the working day following
(Article 95). The statutory holiday means the holiday in  which
courts do not work. In some countries public holidays are k nown as
"bank holidays", because there are no banking operations and can
not trade.

Bills of exchange with maturities in view can not be presented
for payment only until the last day of the period of one year from the
issue, not in the two working days fo llowing. If the last day would be
on a Sunday or holiday, the payment will be made not later than the
day preceding.

Bills issued and payable in places with different calendusnticle
40 provides for the calculation of maturity date for bills having t he

1ldem, pag. 592
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place of payment in a country in which the timing is different from
that of the place of issue. And here it must be a distinguish between
bills of exchange due to a day fixed and maturing at a time from the
date of issue.

Maturing bills of exchange to one day will be fixed by the
calendar of the place of payment and the maturity at a time from the
date of issue by the calendar of the place of issuance.

The terms for the submission of the bills of exchange are
considered after the calendar of the places of issuance, or to a certain
time from the view, or the payment or the acceptance or visa.

The above provisions of art. 40 are optional, in the sense that
it applies only if the bill does not stipulate a different method of
calculating the due date.

Prepay As a rule, the creditor can require payment only at
maturity, so the debtor can provide payment only at maturity. "The
owner of bills - art. 44 says- is set to receive payment before
maturity. The drawer who pays before maturity makes on his ris k
and danger.

What could these risks and dangers be? Eg..The owner is an
ill -intentioned owner, receiving bill by theft. If a debtor pays before
(in advance) and at maturity it is proved that the real creditor is
other that the one who received the payment, you will have to pay to
the owner's legitimate bill. Another example: the debtor pays in
advance the true owner, but this one is declared bankrupt before
maturity.

One of the consequences of bankruptcy is the fact that the
bankrupt gives up all his go ods and puts them in the administration
of a special administrator. The administrator may require, at
maturity, the debtor to pay the amount of the bill, to the mass of
bankrupt.

1C
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Refusal to accept payment at maturitwner can not refuse
payment at maturity, or total or partial. In case of refuse, debtor may
deposit the amount of deposits at the House Bank, and a receipt will
deposit in court, on the creditor's risk and danger.

Place of submission for payménthe bill of exchange must be
presented for payment at the place and address stated in the bill. The
place of payment is the geographical locality where payment must
be made, not the exact address where payment is made. But the law
of bills of exchange does not require, as a prerequisite, an addess
indicating where the bill is payable. Therefore, art. 42 establishes a
preference order of addresses to which payment will be required.
Thus art. 42 says: "In the absence of an address, the bill of exchange
must be presented for payment:

1. atthe drawerd s h o me, or the person desig
the bill for this ;
2 . at the acceptance by interventio

designated to pay the bill for it,
3. at the address of the one indicated in case of need. It
means the home address where a persoractually lives.

Importance of presenting paymen€ommon law claims can
even be transmitted through the transfer, generally they are not
intended to circulate, and if they are submitted, the debtor must
receive a notification so as the assignment to be erfiorceable against.
Following notification, the debtor will know who is the new
creditor. The bill moving through endorsement, about whose
existence the drawer- or in the case of promissory notes, the issuer-
must not know, like any other signatories, it may get in the hands of
a person, about whose existence most borrowers are not aware.
Submission of the payment is to make known to the debtor, the
creditor's bill, which is to justi fy his entittement to the amount of the
bill through a series of uninterrupted endorsements. Another goal

1ldem, pag. 593
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pursued by the legislature by compulsory declaring of the
submission to payment, is that the regression debtors not remain too
long in uncertainty. In fact the regression debtors will be threatened
to require payment only if the main debtor fails to pay. To know
what the main debtor will do, the creditor will have to submit bill
for payment. Because the uncertainty would remain in the case of
regression debtors, legislature bills requires the holder to submit
payment without delay - the due date or within two working days
following - and this under certain penalties.

Failure to pay shall entail the loss of rights of recourse. In this
regard therefore, the presentation of the payment provided for in
provisions of the art. 41 al. 1, is considered as a conservative
measure of the rights of recourse. But it is mentioned again that only
the rights of recourse are lost through failure to pay, not the right to
direct action against bills of exchangebo
promissory note.

In order to bring action against the main debtor, the
submission to pay is not required, the bills of exchange claim may be
instituted against it any time within the period of prescription, ie
within three years from the due date.

Bill of exchange will be considered submitted for payment by
the debtor on the day on which the debtor will receive the copy of
the bills of exchange with the summons, or in case they proceed
through art. 61 by investing the bill in enforceable formula on the
day the debtor is given notice of payment provided for in art. 135
Civil Procedure Code.

Payment of bills.

Who should pay? We have seen that the presentation must be
made first to the drawer, whether he accepted or not. If the drawer
accepted, he is the main debtor of the following bills and makes the

12
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payment. The drawer who pays, it's on his right to ask, to receive the
bill with the words of redemption, written by the owner (article 43
al.1). Against a refusal to surrender bill, the drawer may refuse

payment . The title Dbild]l i's necessary ae
rights arising from the bill may not be exercised without the
possession title. Such crednttfloer s bi | | r

doe not have the title possession, tasurrender it, on request, to the
drawer who pays.

The drawer will not neglect, of prudence, to request delivery
of title, because otherwise he is exposed to the risk of paying again.

Obviously, the drawer w ill have an action for damages, or for
enrichment without cause against which the owner did pay once but
if it is insolvent, the drawer will bear the risk of double payment.
The abusive owner will have to bear, in addition the penal
consequences.

In case of a partial payment, the debtor may not claim to
surrender bill, because the creditor needs the title, as long as the
claim was not paid in full, to take legal action against the rest of the
unearned claim. But the debtor will require to make statement on
the bill and to give receipt for the amount of the paid sum (art. 43.
Al. 3).

In addition to acceptor, the drawer, the endorser and the
guarantee are held in solidarity to the holders, to which the holder
has the right to pursued, individually or collec tively, without taking
into account the order in which they were bound.

| have seen, talking about the guaranty of the bill of exchange,
that the obligation of the bill is solidary, which means that all the
signitories of the bill have the right to pay to the holder or to any
other subsequent signitories, which were found upon a legitimate
bill. So at maturity date any of the regression debtors may pay,

13
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having the right to require the surrender of bills, protest and a
return paid (art. 55).

The payment concequences for the debtors are that: "That
which is paid at maturity,it is free, except if it was not fraud or
mistake” (art. 11 al.2). Debtor may commit fraud, while knowing
that bill was stolen, agrees to pay it to the one who stole it, over the
legiti mate creditor, or even when he does not know this, after all
appearances, the one who presents the bill for payment, he does not
appear to be the legitimate holder.

The one who pays frees himself and all subsequent signers. If
the one who pays is a regression debtors, he will win the right to
require the payment from the main debtor and the debtors of the
previous regression.

Who should be receive the payment? Payment must be done
to the justified holder of a regular succession of the endorsement.
The one who pays "is obliged to check the regular sequence of the
endor sement , but not the authenticity o
(art. 44)%. So a regular succession of the endorsement must be
verified only  formally. It does not matter if one or more
endorsement are false. Debtor also has to deal than the regular
succession of endorsement to the creditor, not by what follows. Eg.:
A bill is signed by A as drawer and B, C, D, E, F as guarantors.
Assuming D guarantor has paid the creditor to maturity, he is
entitled to demand payment from its previous signatories - ie (A, B,
C - and acceptor. The one who was required payment will have to
check only the succession of the endorsement until D, no matter
whether the endorsements rear of D, has a regular sequenceor not.

1 When it is required to pay a bill with endorsement reached at maturity, the
debtor is required to pay. Without being able to invoke any exception as to the
authenticity and regularity of the endorsement s of the bill, or the ability of
guarantors; The only objection that can be done on the falsity of the bills and
disprove fraud in obtaining them. Cas. Dec Ill. 1469 of 31 May 1939. Rev.Dr.Com.
1940, p. 114.
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If the sequence of irregular endorsement shows a gap, the
hol der of the Dbildl of exchange
guarantors following the gap. Eg. Whether incorporating the above
hypothesis, the guarantor of B is missing from the endorsement
series, the holder will have rights only against C, D, B and F.
Against B and A and the acceptor, he will have only civil and
commercial rights, because he is in direct causal relationships, but
not rights of bills of exchange.

Currency in which payment must be mada&rticle 45 lays down
rules which must be taken to the stipulated payment in foreign
currency. Today, however, foreign currency debts stipulated, be
payable in the country or abroad, fall under the estimates legislation.
In the condition of uncontrolled foreign exchange, the provisions of
the art. 45 are applied: "When a bill is payable in a currency that has
no exchange rate at the place of payment, the amount may be paid
in the country currency, according to the value ofitsdue d at.e ¢

"If the debtor is in default, the holder may require that the
amount to be paid in the country currency or with the value from
the due date or the value after the date of payment.

"The amount of foreign currency is determined by the
characteristcs of the place where the payment is made. However the
drawer can stipulate that the payment will be calculated as indicated
in a bill pending. "The rules shown here do not apply when drawer
stipulated that payment will be made in a specified currency(actu al
payment clause in a foreign currency ).

"If the amount is shown in a currency with the same name but

a different value, in the country of issuance and payment, therefore,
presumably showing that refers to the place of payment.

15
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Payment by interventioh

Payment and acceptance of intervention may be made by a
designated person, shown in the bill by the drawer, guarantors, or a
guarantee. The designated person must be presented the bill for
payment, if the drawer does not pay. It will be asked to ente r protest
for non-payment against the drawer, then this bill will be paid by
the designated person when needed. If this does not pay , it will
train a new protest of non-payment and called versus protest. Not
taking the action of protest against the designated person, leads to
the loss of rights of recourse against the one who made the
designation, and against its post guarantors. So for example if three
guarantors sign the bill, the second shows in the bill the designated
person for which the owner fails to protest the non-payment (for
protest), the guarantor of the second and following its guarantor will
be freed.

Payment can be offered in, spontaneously by a person who is
not included in the bill of exchange, or even by a signatory of the
bill, the regression debtor. The acceptor of the bill and the issuer of
the promissory note can not pay by intervention, because they are
main debtors and have to pay under their own commitment. The
person who pays by intervention without being mentioned in the
bill, he is called intervener for honour, and one for which this
payment was made, is called honoured person. In terms of
acceptance, | saw that the owner of bill is not required to receive an
acceptance of a person not mentioned in the bill or accept a person
who is already signed on as a regression debtor if the debtor was not
indicated on the bill to pay, showing the reason for these devices.
When it comes to payment, however, the holder is obliged to receive
payment of the intervener, because in the last aalysis the holder
tends to collect the bill of exchange, so he has no reason to refuse
payment, or who would come. Denial of payment has the effect of

1ldem, pag. 594
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loss of rights of recourse against the one to whoch the payment was
offered and against the guarantors (Article 80).

Conditions for payment by intervention.

1. Payment by intervention can take place whenever the
holder of the bill is to bring action for recourse to maturity or before
maturity (art. 78 al. 1). So we can offer payment by intervention
when it was not accepted, or not paid.

2. Payment by intervention must be full (art. 78 al. 2) the
action is explainable for only the payment in full remited the claim
stops the action of regression. A partial payment would leave open
the path of recourse for the amount of unpaid sum.

3. Payment by intervention must be made till the day
following the day on which the protest had to be made (art.78 al. 3).

Formally, in order to be valid, the payment by intervention
has the following characteristics:

1. To result from the protest. Thus in the protest of non -
payment, or objection, which follows payment by intervention, this
payment must be mentioned, and if the protest has been trained,the
statement will be made at the end of protest (Art. 78 al. 4).

2. To make a staement about the payment by intervention in
the bill, showing the person to whom to intervene. In the absence of
such indication the payment is considered to have been paid by the
drawer (art. 81).

The payment by intervention. 1

1. the payment by intervention remits the debt of a bill of
its holder.

2. Anyone who has paid by intervention has the right to
claim the bill and protest (Art. 81 al. 2).

3. Intervener gains the autonomous rights of the bill, not

only the rights deriving from the holder to which the paymen t was

1ldem, pag 595.
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made. These rights can exploit against the honoured person and
against its anterior holders. The guarantors who follows the
honoured person are free.

As a corollary of the above rule, the law provides that if more
interveners offer payment, it will be accepted the payment that frees
more guarantors. Thus if the bill has several guarantors, and the
payment is made for the guarantor of the frist level and guarantor
of the third level, it will be accepted the payment of the one who
pays for the first gurantor, such as all the other guarantors will be
free (art. 82). The penalty for breaking this device is made as follows:
"That the wittingly, occurs contrary to these rules, lose the right of
recourse against those who would have been free (art. 82). 8 the law
provides no penalty for the owner, it may accept payment of any
intervener, even when such payment frees less guarantors.
Legislature has considered the holder of the bill does not care from
whom he is receiving the payment and who are being fre ed. Penalty
is provided for the intervener. So for example if someone offers to
pay for the guarantor of the three level, knowing that another, has
offered to pay for the guarantor of the first level, by his payment -
although to be guarantor of the three level - will free all those who
had been freed by the payment made by the guarantor for the first
level. Therefore the guarantor of the third level and of the second
level will be free.

Utility payment by intervention.. Theoretically payment by
intervention has some benefits, but it has little practical use, for
understandable reasons. Indication of a person to accept or pay
instead of the drawer, although security is a theoretical and an
additional advantage for smooth movement of the bill actually
produ ced the opposite effect often because it raises suspicion about
the solvency of drawer, which it is not likely to facilitate the
movement bills. Intervention to honor on the other hand, is not
practiced, because another institution, fenced in less stringent rules,
allowing to obtain the same results, it is the guarantor posterior to

18
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the protest. In fact the one who wants to pay a bill left in distress,
preserving the right to collect the claim by bills of exchange
legislature, can pay the owner, who has to give the bill by posterior
endorsement. Thus there is a surrender of the bills, the surrender has
the right to pursue collection of bill against all the signers of the bill,
except the holder, from which he received her. This implies that the
holder is willing to surrender the unpaid bill by posterior
endorsement. Theoretically it is possible to meet creditors to prefer a
random bill of exchange than immediate payment. Practically,
however, this hypothesis does not exist.

Payment by intervention interes ts only if the holder of bill of
exchange, for purely personal reasons, such as a desire to tease a
particular debtor that surprised him in difficulty, he would not like
to accept payment from other persons other than those signed in the
bill.

In this case, by intervention the holder may be obliged to
accept payment under the penalty of loss of rights, of recourse
against those whose liberation would be achieved through the
payment offered.

A regression debtor may also have the interest to pay. Eg.d
The guarantor of the first level of a protested bill knows that the
holder can track a posterior guarantor, whether it is at his hand,
whether he considers it more solvent, but if the guarantor then turns
against the previous guarantor, so even against the frst gurantors to
whom he is requiring the sum and the costs of the process, in order
to avoid these costs, the firts guarantor can pay by intervention, and
so he frees himself and the subsequent guarantors.
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George ANTONIU
SEVERAL REFLECTIONS OVER UNIVERSAL JUSTICE

Abstract

The idea of universal justice suggests a justice that includes both the trial and
complementary activity of tracking and enforcement of judgments exercised by a single
state whose organs would make abstraction of where the crime was committed, af¢he nat
of the crime but as well of the way in which the fact was incriminated and punished under
national laws. Understood in this very broad way, universal justice is synonymous with
justice globally performed, expression of global solidarity of communityoere and their
interest to protect the essential values of the world community. Today this idea is not a
distant prospect but a becoming reality even in our.eyes

1. In recent years the principle of universal justice is the subject of
extensive discussions. This theme was also the subject of a preparatory
meeting organized by the International Association of Criminal Law and
will be subject of a section of the AIDP Congress in Istanbul, September
20009.

As shown in the overall work of the preparatory collo quium section
IV of the 18 th Congress of International Criminal Law in Xian (China, 12 -
15 October 2007) universal justice is the most important way to combat the
impunity of international crimes, became one of the illnesses from which
our age suffers; failure to follow the most serious crimes that affect the
whole community between nations, is often considered a greater evil than
the crime itselfl. Universal justice is regarded as an effective means to
prevent international crimes and to punish the perpetr ators thereof, shown
in the resolution adopted by the Preparatory Colloquium participants
above mentioned.

2. In its most extensive form, universal principle of justice suggests a justice
that includes both the trial and complementary activity of tracking and
enforcement of judgments exercised by a single state whose organs would

" Universitar y Doctor Professor doctor; scientific director of Judicial Researches
Institute ,, Andrei RnAndulescudé of the Romanian Ac
1 |sidro Blanco Cordero, Rapor t gener al l a temarim@&Compet enTa u
Law International Magazine no.1/2 quarters, 2008, p.13
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make abstraction from the place where the crime was committed, from the
nature and way in which crime was incriminated and punished in national
legislation.

Understood in this very broad way, universal justice would be
synonymous with justice globally performed, expression of global
solidarity of community members and their interest to protect the essential
values of the world community.

Such a justice would exclude not to punish any crime: moreover the
most serious violations of criminal law, as a result of differences in national
laws. Evaluating unseemly acts by such a justice would be by reference to a
system of uniform rules in the world, whose violation would trigger the
application of the penalties provided by these rules. It also would operate
uniform rules of procedure as well as the enforcement of sanctions in the
world .

Acting under these conditions, the authority of sole state would
only be entitled to pursue, to subject to court, prosecute and enforce the
punishment of any person who would violate the universal rules of
criminal law, regardless of the place where the crime was committed, of the
individual offender, of the place where he has been found out, of the
domicile of the crime victim, etc. ., being determining only the
chronological order of referral, this being of office or from any natural or
legal persons.

As such a perspective is very far, any discussion at this time over
the basis of universal justice with this very broad content would seem a
mere matter of speculation.

3. If, however, this theme is currently discussed not as a distant
prospect but as a becoming reality even under our eyes and under the
existing conditions of national states, this would be exp lained by the fact
that to the concept of universal justice would assign the meanings further
analysed but a more limited content. Assumption that currently foresee
would be that when national states exist but they are grouped to safeguard
their common int erests. Since the fight against international organized
crime have such an interest, it would also be justified for states to unify
their criminal laws, even only in relation to a particular category of crimes,
as well as procedural laws relating to prosecution, trial and execution of the
decision for crimes belonging to the unified group; in these limits a
universal justice can happen, because the authorities of each Member State
could pursue crimes of the unified group, may provide prosecution and
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enforcement of the sentence, excluding the requirement of double
incrimination or the presence of the offender within a State or another .

4. This view, though closely does not coincide with that which has
the principle of universality as a principle of application in the area of
criminal law, currently known in national laws. In this case, national law
applies, it is true, also to the offenses committed outside the national
borders, but with certain limitations. Thus, the Romanian penal law limits
this extension of the principle of territoriality to the facts committed by a
foreigner or person without citizenship who is not domiciled in the country
(thus the principle of universality does not operate in relation to Romanian
citizens), claims to have double incrimination and that the offender to be
voluntarily in the country or extradited for crimes directed against the
Romanian state or against a Romanian citizen. Romanian law will also not
apply if there is any legal impediment that would prevent the compliance
with the principle of ne bis in idem. Therefore, the principle of universality
would not apply, if there is an issue that prevents the movement of
criminal action or criminal or the continuation of the criminal process or
the execution of punishment. If punishment was not performed or was
only partially executed, this will be considered at the application of new
sanctions that will have to take into account what has been executed.

The principle of universality implies, therefore, the existence of
different national laws (thus the requirement of double incrimination)
while universal justice, at the level of a group of States, takes into
consideration unified criminal laws and criminal procedure, double
incrimination become unthinkable.

Evenifinthecondiions of the wuniversality principl
action could be limited by a state only to a specific group of crimes (as do,
for example, the Spanish penal law), it would still not create the premises
of universal justice, if it would not get to simila r formulations of the
respective criminal content.

5. Contrary, the concept of universal justice even reduced to a small
group of states implies, as seen, the existence of a unitary concept
regarding the criminalization of incommodious facts, all or at| east the most
serious and will be described in the same way. Certainly, it is difficult to
achieve this objective as compared to national traditions, the different level
of development of each country, etc. being possible to accomplish only on
the extent of performing of certain economic, political, social, legal
homogenization of the entire community at a planetary level or at the level
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of a group of states, a premise absolutely necessary for the identical
formulation of all crimes or of the worst of them.

Currently, as revealed by some authors, such a goal is not easily
achieved even only at the level of a group of countries (for example, at
European level states).

6. It was correctly said that European integration process is
performed with difficultie s: evidence would be the ostracism of England by
De Gaulle, the 2 negative Norwegian referenda, the rejection in the first
instance by Denmark of the Maastricht Treaty, attitude subsequently
amended, the difficulties for the approval of the Constitutional Treaty,
negative responses to referenda in France, the Netherlands, Ireland,
accesses of contrary attitudes against European Union among the new
entrants states into the European Uniont.

Experts believe Europe would be currently established from several
concentric circles: a group of 6 founding countries of the European Union
in which it is not contested the privileged ties between France and
Germany which have a decisive role; the Europe of the 15 that prepared the
European Union in 2004, the Europe 12 which adopted the single currency
euro, to them were later added in 2007, Slovakia, Cyprus and Malta in 2008.
Another circle is formed by the countries which gathered the European
Union in 2007 (Romania and Bulgaria). In these 4 circles there are also
added the countries that exercise pressure in order to enter the European
Union, some of them are candidates with great opportunities (Serbia,
Croatia, Bosnia-Herzegovina, Albania, Macedonia) and others with more
distant opportunities (Armenia, Georgia , Moldov a and Ukraine)2.

The above situations are evidence of major difficulties which
prevents economic, political, social, legal homogenization, even at the level
of a group of countries (the European ones). The greater will be difficulties
in creating a homogeneous global community in which to apply a uniform
system of criminal law and procedural.

7. To achieve this objective, the creation of a uniform criminal law, it
would be necessary that the national components of the group to agree to
waive a part of their sovereignty in order to enter their national criminal

1 Pietro Grilli di Cortona, Crise de I'UE ou Crise dans I'UniorBulletin Européene
no.705/2009, p.1
2 Quoted texts., p.2

24



Analele UniversitnTiGaKeXicitaXKklea de Joso
Drept I i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

laws, common incrimination susceptible offences to be submitted to a
unitary justice as well as the adoption of some common procedural rules
regarding these incriminations. These common incriminati ons may,
eventually, refer to, within a period to the most serious violations of the

Community legal order. In these circumstances any state will be able to
refer or be referred to procedural action susceptible to lead to prosecution,
trial, punishment, execution of punishment of the guilty if the deed

committed corresponds to the legal model of an incrimination of a
community type.

Such common incriminations may relate in the first period, to the
facts of genocide, terrorism, piracy, illegal diversion of aircratft,
counterfeiting currency, prostitution, corruption of minors or unable,
illegal trafficking of drugs and narcotics, illicit trafficking or clandestine
migration of people, the mutilation of the genitals of women and any other
crime that the international community would consider that it must be
monitored and sanctioned by any community state.

8. Obviously, that to the extent in which such a justice would be
limited only to serious offenses mentioned, this would constitute a first
limitation of t he sphere of action of the principle of universal justice. There
is also a second limitation resulted from the principle of non bis in idem
and the judged working authority and namely that the defendant was not
acquitted, disgraced or lightly punished for these acts and should not have
executed punishment. If he has executed punishment even in part, it will
take account of the penalty executed in the sanction decided by a court who
exercises justice community. This instance will follow in the same time that
the national court should not adjudicate symbolic sanctions in order to
circumvent the justice community.

9. Discussion on universal justice acquired new accents as a result of
the relative frame decision on the application of mutual recognition
principl es of judicial decisions (framework decision no.2006/783/JAl of
Council from 6t of October 2006 relative to the application of mutual
recognition principles of judgments - Official Journal No. L.328 of 24h
November 2006) principle considered as a structural principle of the whole
community law?.

1 Adan Nieto Martin, Fundamentos constitucionales del sistema europeo de derecho
penal Criminal law mag azine no.1/2008, p.37-38; 4046
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In its current form, this principle has been outlined for the first time within
the European Council in Cardiff in 1988, was then resumed in the Action
Plan Council and the European Commission in the same year. The
principle was also developed in the conclusions of the Tampere European
Council in 1999 and was thereafter dedicated in the Treaty of Amsterdam
and in the Constitutional Treaty by becoming a "quoin" of criminal
cooperation between Member States of the Ewopean community.

The principle of mutual recognition of judgments as well as of other
types of legal court documents issued by a judicial authority, producing
similar effects in all countries of the European Union, has completely
revolutionized judicia | authority *. Adopting this principle enables direct
communication between judicial authorities which no longer need to send
requests for judicial cooperation to political or administrative authorities;
on the other hand it has completely or partially abol ished the condition of
double incrimination only regarding a limited group of crimes from a list
approved of all member states of the community. In this case, the authority
which requires cooperation has only to frame the facts into one of the
categories d incrimination laid down in the positive list, without such
employment to be reviewed by the requested authority. This solution was
consecrated also by ECJ decision of 3rd May 2007, the list of incrimination
being considered the functional equivalent of d ouble incrimination.

The principle of mutual recognition of judicial acts do not work if
the respective act would violate the fundamental rights (egg. the possibility
prosecution would enshrine a person on grounds of race, religion, ethnic
origin, polit ical opinions, etc.. whenever they would violate the principle of
non bis in idem or the penalty limits resulting from a state of infancy) 2.

10. The first and most important result of the principle to which we
refer to, is the European arrest warrant which allows the arrest and
surrender of persons without being necessary to resort to its extradition.
Meanwhile the European arrest warrant foresees the nonextradition
principle of its own citizens, principle already limited by the Schengen
Convention and the Convention on Extradition of EU. One such principle
was objectionable also for the fact that it was at odds with the mutual trust
which mutual recognition of judicial documents is based on. On the other

1 Luis Arroyo Zapatero, Adan Nieto Martin, Codigo de Derecho Penal Europeo e
internacional Edita Ministerio de Justicia, Madrid, 2008, p.35-36
2 Luis Arroyo Zapatero, Adan Nieto Martin, quoted texts, p.35
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hand, the exclusion of nonextradition principle of na tionalities does not
preclude that the person arrested to be subject to the execution of the
sentence where there are big chances of social reintegration, such as the one
in question by virtue of the above mentioned principle may return in its
State to exeute the punishment or the measure of safety.

11. Another effect was the direct application of judgments of a state
on another state, implicitly renouncing to the principle of double
incrimination, an expression of mutual trust between EU member countrie s
of the belief that in all these countries is also ensured the compliance with
the fundamental principles of criminal law 1.

12. Another important consequence of the principle was that of
strengthening the authority principle of judged thing, if a natio nal judge
has given a final decision, is no longer possible a new trial in the same case
throughout the European judicial space.

13. On the procedural level, the recognition of this principle has
meant the accepting the probative evidence of documents in which the
decision results, as well as the preservation of evidences in order to avoid
the loss of already existing probative material.

14. An important consequence of the principle of mutual
recognition of court decision is also the functional recognition of the
principle forum regit actumwhich replaces the locus of regis actumThis
means that the acts of tracking, which would perform on a foreign territory,
are held by the enforcement of the requesting country, even if in
exceptional circumstances they would be present reduced securities than if
it would apply the law of the required country (egg the search could also
be performed without the approval of a judge). In this way, the requesting
country makes a real export of laws since the required state will have to
comply with the procedural rules of the requesting State. The only allowed
exception is in the case in which the applying law of the requesting state
would lead to the adoption of measures contrary to fundamental rights (of
public order).

Although law export solution seems contradictory, being
interpreted as a sign of not complying with the law of the applied state, the
experience shows that usually the forum principle ensures greater

1 Mireille Delmas Marty, avant propos for the paper Geneviéve Guidicelli Delage,
Stefano Manocorda, L'integration pénale indirecteSociété de législation comparée,
Paris, 2005, p.15
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securities for the compliance with fundamental rights, i s more effective,
ensure a better administration of justice, usually the applicant state
exporting more stringent dispositions in obtaining and evaluating the

probative material, obliging the applying state to situate to this new

maximum of securities.

Until the full recognition of the principle of locus regit actumin the
current European judicial space continue to coexist the principle forum regit
actumand the principle locus of regit actunas well as the principle of mutual
recognition. So, for example the relative frame decision to the preventive
seizure and to ensuring the evidences establishes the principle the forum.
Contrary, the Convention of judicial assistance in 2000 enshrines the
principle of locus regit actum

Upon some authors, the forum principle would provide greater
guarantees in terms of obtaining and evaluating of evidences, while in
cases of serious crime when it is justified the formation of joint research
teams, it is necessary to use thdocus regit actunprinciple correlated wi th
the principal of mutual recognition of judgments.

15. Mutual recognition principle has been enshrined by the
European Constitution as a basic principle of judicial cooperation of bodies
on criminal matters, this principle including also the principle of bringing
closer the dispositions of criminal law between Member States in order to
facilitate mutual recognition of judgments. According to the European
Constitution by a European framework law, it would be possible to
establish uniform rules of procedu re to ensure the recognition throughout
the European Union of all the other categories of judgments, thereby
preventing conflicts of competence between Member States. Also through a
European framework law, there shall be taken measures to facilitate the
unification of the activity of prosecution and enforcement of criminal
judgments. A European framework law would also provide minimum
common rules in order to facilitate cooperation of police bodies and of
justice bodies on criminal matters in connection wit h the mutual admission
of evidences between Member states of EU or with respect to the rights of
persons involved in criminal suit or with the victim's rights, etc..

In addition to these minimal rules to unify the procedural
provisions between EU states, the Constitution also provides for the
possibility that through a European framework law to provide minimum
rules of unifying the definition of crimes as well as of the penalty matter, at
first, of particularly serious crimes such as terrorism, traffick ing, sexual
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exploitation of women and children, illicit drug trafficking, arms
trafficking, money laundering, corruption, counterfeiting of currency,
informatics crime and organized crime (art.lll -271 paragraph 1 al.2).
Depending on the development of crim e, the European Council may adopt
through a European decision other areas of crime, likely to be countered by
a uniform definition of the crimes.

All these measures and future plans for the unification at a
European level of the substantial and formal criminal dispositions,
represent in the same time determined steps towards the creation of a
universal justice in terms of the scope of powers in the enforcing of criminal
repression even if under territorial aspect, this universality is partial
because itis not exercised by a single universal state, but by a community
of European states that agree to unify their criminal legislation in order to
ensure a uniform repression at European level, at the beginning of the
penalties that present a maximum severity for the European Community
and later of all criminal law violations unified within the unified European
judicial space.
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Romeo IONESCU
THE DEVELOPMENT AND THE MODERNISATION OF THE
TRANSPORT INFRASTRUCTURE IN ROMANIA ACCORDING
TO THE E. U. 6B DI RECTI V

Abstract

Thepaper deals with the transpoéts evol uti on under the sustaina
For the beginning, we analyse the impact of the transports on the European and the
Romanian economies. The analysis covers all types of transports andisedoon the
Romani ads situation.
A distinct part of the paper talks about the
during 20072013.
The final part of the paper analyses the impact of the transports on the
environment and connects it to the next evolutibhe forecasts talk about a growth of the
road traffic about 30% in 2010, comparing to 1995. On the other hand, in the same year,
the external costs of the air and road traffic will grow to 42%.

1. General framework

An efficient transport infrastructure which is connected to the
European transport network supports the economic competitiveness
growth, facilities the integration into the European economy and allows the
development of the new activities on the single market.

Nowadays, the situation of the Romanian transports is characterised
by a little number of speedways and speedways connections with the
neighbour countries and other Member States, by low speed railways, a
high degradation of the naval infrastructure and of the rolling stock.

As a reallt, there are necessary the modernisation and the
development of the national transport network in order to obtain a
sustainable development of the transports in Romania.

Under the Development and the Modernizition of the Transport
Infrastructure Strategy, the objective is to generate an equilibrated
development of every transport modes by ensuring the modern and
sustainable transport infrastructures together with better services and a
unity into diversity system, as well.

The development of the transport infrastructure represents a
condition for the implementation of the other Romania 6 s devel opment
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priorities during 2007 -2013. It supports the growth of the persons and

goodsd mobility, the integration -of the reg
European tr ansport net wor k, the elimination of t
isolation and the development of the regional and local transport

infrastructure.

Romania establishes the guidelines for its important
communications ways into the Plan of the National Teritorial
Development, 1st Section 8 Comunication ways das a support of the long
term complex and sustainable development, including the regional
development. This plan defines the national communication ways network,
identifies the priority projects and the harmon isation measures for its
development and proposes solutions in order to establish territorial
equilibrated economic reports and to connect the major transport national
network to the 3 pan-European and priority corridors (IV, VII and IX) wich
passovertheRomani ads territory.

The Law no. 203/2003 republished establishes the development
priorities of the transport infrastructure modernisation till 2015.

The future economic growth, the evolution of the society and the
territorial development will influent  the transports and this will ask for a
constant improvement of the infrastructure and the quality of the transport
services.

The growth of the transports demand is supported by the
demographic evolution, the tourism development, the evolution of the
industry and the agriculture and the occupation dispersion of the urban
peripheries.

Thi s gr owt h i s accompanied by a demand
which has to be satisfied und-adheritfghe Romani a
European funds, which are able to support the investments for the
transport infrastructure.

The demand for goods transport is connected to the economic
evolution. The growth of the goods transport demand is greater than the
growth of the GDP in the developed countries. In Romania, the forecasts
determined a rate of the goods transport demand 2% greater than the GDP
rate of growth.

This trend is the same with those from other new Member States,
like Hungary, Poland, Slovenia and Czech Republic.

The different trends in the goods transport and in GDP rates are
caused by the low valoric density of the goods, which means big weight
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and low monetary value. In the Western Member States the valoric density
of the goods is higher. As a result, every supplementary GDP unit will
generate a lower volum of the goods transport.

The development of the transport infrastructure in Romania will
support the integration into the single market and the valorisation of its
geographic position as transit zone between the pan-European transport
corridors 1V and IX. This geographic position represents an important
element for the strategically options about the development and the
modernisation of the transport infrastructure in Romania.

The opportunity created by the Danube -Black Sea Chanel and by
the Danube can redise a key position in order to attract the international
goods fluxes in the relations between Europe and other continents.

A viable transport alternative for Romania is the transit on the
internal navigable ways using the Danube. The Romanian Danube sector

(1075 km) and the DanubeBlack Sea Chanel ensure the conection between

the Danube and Constanta harbour, because the DanubeBlack Sea Chanel

cuts back the distance between the Black Sea and the Danube harbours

from the Central Europe with 400 km. More over, this Chanel ensures the
direct conection between Constanta and Rotterdam.

The Danube will support the conection and the integration of
Romania into the E.U. It will ensure a sustainable development and will
i mprove the Romani a0 sattrgutogeedtdr gomds fluxes
connected to the relationships between Europe and other continents.

The air transports have a significant potential to improve its
position into the medium and long distance traffic. Romania has to benefit
by its geographic location in order to attract investments for the
infrastructure and air services. The development of the air transports
infrastructure will grow the accessibility of the less developed regions to
other internal and external regions, will improve the labour flexibility on
the labour markets and the competitiveness of those regions which benefit
by the development projects.

An advantage can be the relative harmonious distribution of the air

transportsd infrastructure on t tha
connected to the inter-modal transport development. This inter -modal
transport allows the rare materi al

supports the sustainable development, as well.
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As a result, it is necessary to establish equilibrium between the rail
and the road transports and to growth the role of the air and the maritime
transports.

The development of the road transport and its alignment to the
European standards is asked by the necessity to connect the national
network to the Europe an one and to correlate the Romanian development
projects to those form the neighbour countries.

The Romanian development policy has to integrate the national rail
infrastructure to the European technical and operational parameters in
order to become a canpatible and an inter-operable component of trans-
European rail network.

During 2007-2013, the main objective of the European rail transport
is the growth of its percentage from 6% to 10% for the passengers and from
8% to 19% for the goods, in order to ensure a more equilibrated distribution
of the transports and to protect the environment.

During the same period, the major objective of the Romanian rail
transports is to maintain an equilibrate percentage from the transport
market: 25% for the goods and 3% from the passengers.

The air transports are focused on the implementation of a secure,
efficient and functional transport industry, which has to be compatible and
adaptable to the European policies, principles and institutions. All civil
aeronautic adivities respect the greatest part of the specific European
standards, regulations and directives.

A special attention will be given to the market demand. The
forecasts talk about a growth of 200% of the number of passengers which
will be transported from and in Romania till 2013. Moreover, the goods
volume wich will be transported will grow as a result of the Romania & s
adhering to the E.U. and N.A.T.O.

On the other hand, there are necessary to ensure services according
to the European standards, to medemise and to enlarge the aeroportuar
infrastructure connected to the TEN-T. As a result, will be supported the
four national interest airports which are coordinated by the Ministry of the
Transports.

The naval transport is focused on the modernisation and the
sustainable development of the maritime and fluvial transports, in order to
grow the market share of this transport mode, the volume of the transitated
goods by the Romanian harbours and the efficient use of the existing
harbour infrastructure.
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Moreover, there are necessary to refresh the trade potential of the
Romanian maritime and fluvial harbours, to redefine and to consolidate the
geostrategic position in the Danube and the
sure, solid and integrated naval infrastru cture which will be able to connect
to the TEN-T, to promote a coherent basis in order to promote the free
access, the secure and efficient movement of the persons, goods and
services, as well.

In order to realise a sustainable development, Romania creatal a
dedicated strategy for the transports. This strategy is based on a SWOT
analysis which marked out that the Romanian transport system is less
developed comparative to other Member States.

As a result, the general objective is the ensurance of an extendd,
modern and sustainable transport infrastructure, in order to grow the
Romanian economy and to improve the life standard. The contribution of
the transport activities in GDP will grow to from 3.6 bilion Euros
nowadays to 7.0 billion Euros till 2015.

The achievement of this objective will support the growth of the
accessibility for Romania, the inter-modality of the transport system, the
equilibrated development of all transports modes and the quality and the
efficiency of the services. Moreover, this objective will support the decrease
of transport impact on environment, the ensurance of the sustainable
development of the transports and the integration of the Romanian
economy to the European one.

The specific objectives of the Romanian transport strategy are the
following:

V the modernisation of 5701 km from the national road network. 1347
km from the TEN -T network will be reabilited, the road structure will be
dimensioned in order to take over a duty on axle of 11.5 t and 1933 E class
bridges will be red imensioned, during 2007-2015. Moreover, there will be
built 1052 km of highways and 301 km will be modernised ;

V the ensurance of the rail inter-operativity for 1100 km from TEN -T
rail lines and to 100 km from all modernised inter -operativity rail lines
other than the TEN-T network. Till 2013, at least 25% from the goods
transport and 35% from the public passengers transport will be made on
the railway;

V the growth of the goods traffic through national and maritime
harbours and the two naval canals, in order to improve the naval
infrastructure. As a result, the goods traffic will grow with 3.79 million

34



Analele UniversitnTiGalkaeXicutlaXXlea de Joso

Drept [ i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

tones by the naval ways and canals and with 39.47 million tones by the
maritime harbours in 2015 comparing to 2004;

V the modernisation of the air echipments and facilities in the four
national airports, in order to achieve a yearly passengers traffic of 11.3
million passengers till 2015.

The general and specific objectives of the national development
priority - The development and the modenisation of the transport
infrastructure - are achieved by actions which are grouped into three sub-
priorities:

V the modernisation and the development of the trans-European
transport infrastructure and the conection networks: this objective will
generate the territorial cohesion in Romania and in other Member States by
the development and the modernisation of the road infrastructure, the
decrease of the travel times to the main destinations, the growth of the rail,
naval and air facilities, in order to satisfy the intensive traffic of goods and
passengers;

V the modernisation and the build of the trans -European road
infrastructure: this measures is focused on the finalisation of the highways,
including the variant routes for the cities located on the TEN -T and the
modernisation of the ro ads and the bridges on the same TENT. The main
benefit of the road transport is the growth of the speed and the capacities
on the Pan-European road corridors. The implementation of the projects
connected to the realisation/development/modernisation of the transport
infrastructure on the 4t Pan-European transport corridor represents an
absolute priority for Romania. The National Company for Highways and
National Roads from Romania will be the main beneficiar of the national
and European financial allocatio ns for the road infrastructure development.
The main projects will be focused on the North of the 4t Pan-European
transport corridor between Nadlac -Arad -Timisoara-Lugoj-Deva-Sibiu-
Pitesti-Bucuresti-Constanta;

V the modernisation and the build of the trans -European rail
infrastructure: this objective will grow the atractivity of the rail transport
by growing the speed to 160 km/h for the passengers trains and to 120
km/h for the goods trains, as well. The rail transport will cover 30 -35%
from the market and it will have a high security degree, modern methods
of the rall infrastructure maintainance and a better inter -operability with
the European rail transport system. These mean the reability of the rail
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tronsons Curtici -Simeria, Simeria-Coslariu, Coslariu-Sighisoara, Sighisoara
Brasov, BrasovPredeal and Craiova-Calafat;
V the modernisation and the extension of the trans-European naval

infrastructur e: i s based on t he ma X i

That means a lot of protection coasts works, consolidation works, topo -
hydrographic measures and a semnalisation and watching system for the
Danubebds traffic. The navigation
Calarasi and Braila and the building operations will continue across the
Romanian-Bulgarian Danube, the Danube-Black Sea canal and Poarta Alba
Midia -Navodari canal, as wel;

V the modernisation and the extension of the trans-European air
infrastructure: is connected to the works for the airports from Bucuresti -
Otopeni, Bucuresti-Baneasa, Timisoara and Constantain order to eliminate
the traffic congestions;

V the modernisation and the build of the TEN -T conection networks:
the conection of the local/county/national transport networks to the trans -
European transport network will support the accessibility improveme nt,
the fast acces to the TENT and the growth of the goods and passengers
volume. A main importance will be gave to the conections between the
points of the passengers fluxes?®
confortable link between those points and the accessibility growth of the
adjacent areas of the TENT,;

V the sustainable development of the transports: tries to integrate the
principles of the sustainable development into transports sector, as a result
of the documents adopted to the European Cpuncil from Cardiff (1998) and
the European Strategy for Sustainable Development (Goteborg, 2001).

2. Transports and the sustainable development

The sustainable development implies the decrease of the transport
environment impact and the stabilisation at a low level of the pollution
emissions and agents resulted from the transport activities.

These are the result of the adhering negotiations (Chapter 9 &
Transport policy) and of the international treaties and accords which
Romania and/or the E.U. adhered (UNO Framework Convention - 1992,
Kyoto Protocol- 1997, and Geneva Convention about transborder air
pollution).
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During 2008-2012, Romania has to decrease its greenhouse effect
emissions with 8% comparing to 1989. Moreover, the global greenhouse
effect emissions have to decrease at least 5%omparing to 1990 till 2012

The achievement of this objective will be supported by the
extension of the combinated ans inter-modal transports together with their
endowments and the use of a specialized rolling material with high
performances connected to the energy consumption and the enviroenment
protection.

Moreover, will be implemented the centralized gestion of the goods
traffic (intermodal platforms), will be use performant means of conveyance
and will be created forestry protection curtains.

Other activities will support the logistic integrated services for the
road transport, the growth of the electric traction for the trains, the
implementation of the modular units for the goods trains, the use extension
of the electric and Diesel frames for the rail passengers transport.

During 2007-2013, the improvement of the conventional rail
infrastructure and the rolling material will support the rail transport and
will offer an unpolluted option, more secure, of transpor t.

The air transport will discourage the use of the high noices
aeroplanes, but it will support the implementation of the modern
monitoring systems for noice beside the airports and other systems which
will be able to decrease the impact of the air transport on the environment.

A special care will be gave to the Green Paper of the action against
the noice, which promotes new modern monitoring noice for road and ralil
transports by eliminating the noicesd source
health against these noices, as well.

The Marco Polo Program promoted the movement of the goods
traffic from the road one to the other transport modes. Moreover, the
European Commission asked for this program carrying on during 2007 -
2103

As a result, Romania will use government programs in order to
encourage the renovation of the road vehicles, the rail rolling material, the
maritime, air and naval fleets and to support the sustainable development.
This measure contains normative and financial components and it will
support the decrease of the soil, air and water pollution and the growth of
the transport energetic efficiency.
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3. Transports vs environment

The transport policy represents one of the most affected European
policies by the ecologic restrictions. The E.U promotes a sustainable
environment policy connected to the transports in ordr to decrease their
impact on the environment, to protect the ozone and to prevent the trans -
border pulution.

Moreover, the candidate countries can support this policy if they
diminuate the pollution, develop new rail and naval transports and extend
the public ecologic transport.

The importance of the European environment policy is stipulated in
the 2nd Article of the Treaty, which talks about a harmonios, equilibrated
and powerful economic development across the E.U. and a high level of
environement protection and improvement.

The Article no. 174 stipulates that the European environment policy
is based on the precaution principles and on those principles which involve
the pollution source to eliminate the pollution, as well.

The 6h Article from the Amsterdam Treaty stipulates that the
environment protection has to be integrated into the definition and the
implementation of the common policies.

Another challenge for the Europ ean transports is that to prepare the
pan-European integration using a common transport and environment
policy for the Member States and for the candidate countries, as well.

The World Bank considers that some countries from the Central and
Eastern Europe have serious difficulties connected to: the high average age
of the vehicles, the old models, the unadequate control of the pollution, the
pollutant fuels and the unadequate service. All these elements support the
environment degradation.

In order to eli minate these situations, the E.U. proposes three kinds
of measures:

V the decrease of the road transports comparing to the rail ones
(especially the urban transport using the tram) and the naval ones;

V the elaboration of the specific regulations in order to | imit the use of
the pollutant transports;

V a most flexible prices system, which can be able to stimulate the
consumption of the unleded fuel, for example.

Nowadays, Romania implements some environment programs, but
their real costs are too high for the Ramanian economy. There are just a few
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national economies which are able to support the external environment
costs.

The transports represent an industry which produces a lot of
negative externalities, as pollution, noice, accidents and the congestion of
the traffic routes. The correct solution for these problems is to include the
external uncalculated cost into the transport cost. These uncalculated costs
are those connected to the pollution damages or to other factors which
affect the environment.

As a result, the transport cost has to include the costs of the
transport technologyds i mprovement
with other less pollutant, less clamant and more secure.

Moreover, the transports can be affected by their own activity or by
other industries. The climatic changes are the effect of the energetic
economic and the transport activities, which lead to the growth of the
extreme meteo phenomena with supplementary effects and losses for the
air and naval transports.

The internalisation of the external environment costs is made by the
inclusion of the environment costs into the transport costs or by using
specific taxes. But the share of the different transport modes into the
negative externalities is not equal. The road transport generates 92% from
the total external costs, the air transport 6%, the rail transport 1.5 % and the
naval transport 0.5%.

The forecasts talk about a growth of the road traffic about 30% in
2010, comparing to 1995. On the other hand, in the same year, thexernal
costs of the air and road traffic will grow to 42%.

The E.U. defined the 8" Framework for the Environment Protection
and the White Paper for Transports which orient the European
environment and transport policies till 2010. The basic idea is to replace the
transport taxes with more efficient instruments in order to integrate the
infrastructure and external costs.

The Goteborg Council underlined that the sustainable policy has to
reconsider the whole internalisation of the social costs, including the
transport costs.
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Georgeta MODIGA
KNOWLEDGE AND INNOVATION o THE ROAD TO
COMPETITIVITY

Abstract

The central idea around which this essay is built is that knowledge, as an
appreciating asseintellectual capital and investment in educatibecominga dominant
reality in the new economics and knowledigesed society.

The first chager underlines the importance of knowledge and intellectual capital
as the main driven forces in the new millenium.

The nationds output depends not only on t
also on how productive those hours @ee of the impr t an't determinants of
productivity is educatiorBoth private and public returns to education are highlighted in
the third chapter.

The implications of globalisation on the business world are ofessneture that it

he

is necessary forusterd ef i ne the economic concepts and model

focus on in the fourth chapter.

In the fifth chapter the attention is headed towards the new econavhieh, in
the global civilisation are based on innovations ,afudthermore on technological
development which leads towards a high level of competitivity and humdopfeent.

More and more countries are interested in becoming knowlestkpl societiethus
being more prepared to face the challenges of the new millenium.

1. The knowledge-based society and the appearance of the intellectual
capital as a resource

1.1 Knowledge & the main propelling force in the new millenium

The |l ast decades have seen an expansion of
as a new type of approach mncerning the economic science. A part of the

economists think the modern economies are dynamic adapting systems

rather than closed equilibrium systems, as it has beenthought for a long

time. Some of these areKenneth Arrow , winner of the Nobel Prize and one

of the first promoters of the neo-classic modern model, and Brian Arthur _of

the Santa Fe Institute. Sometimes thenew economys known also as the

economic school from Santa Because many of the economists preoccupied

with complexity thinking are affiliated to the center of interdisciplinary
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research in this institute. The complexity specific to the modern economy
environment determined some authors to plead for a new approach of the
basic economy to a dynamic adaptieng system.
economists studying the new economy are also called complexity
economists. These economists argue that economies are like the human
biological systems, following the same fundamental laws. These laws will
manifest differently in economy as compared to biology, but if we can
improve the level of understanding them, we will gain from the possibility
of getting closer, to a greater extent, to the functioning mechanism of
markets and firms. The difference between approaching the equilibrium in
the classic eonomy as compared to the new economy is presented in a
suggestive way by llya Prigogine : Th& classic economic mogats accent on
stability and equilibrium. Today we notice the existence of instabilities,
fluctuations and evolutionist tendeies that maifest themselves practically at all
levels. We are in front of a universe much more complex and more structured than
we could ever imagine. The end of this century is associated with the birth of a new
vision on nature and science which brings the humamgbe little closer to nature,
a science that makes from human iideince and creativity an expression of a
fundamental tendency in the universe. Thus new perspectives open up for the
interdisciplinary research.

In the new economy and in the society of knowing the intangible
goods such as knowledge and the management of information and
knowledge become the new nucleus of competences. In profesor Quashds
opinion, from the London School of Economics, we are in a world that
placesaccent on the economic \alue of the intangible goods. We are dealing

wi t h ocognitive domai nsé wher e i deas ar e \
products maycost | ess and | ess. I n Peter Drucker(
there will be other successf act or s : Ot he tr atbisBtheo n al produc
land, the labour and the capital d havenodt di sappeave ed. But t !

became secondary. Knowledge becomes the only resource truly relevant
today. 6 The new economy requires a rethinki:H
theory. Knowledge becomes the esntial component of the contemporary
social and economic development system. The spreading of inovations and
convergence of the top technologies will play a key part in increasing the
spreadingof knowl edge in the context of the proc
The moder n corceomtomi of6 oand el ectroni c
demand the appealing to a nucleus of competences where knowledge will
be the main propelling force. The new economy means showing a greater
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interest to the so-called knowledge society, to the employee who is the the
mean of knowledge, to the intellectual capital resource, as well as to
learning organizations.

Knowledge has always been extremel vy i mport ant , we arenot

sapiens for nothing. Throughout history, victory has been in to the hands of
those who used knowledge, being aware of its matchless potential: among
these winners are the primitive warriors who learned to build iron
weapons, the businessmen from the United States who, for a hundred
years, are the beneficaries of the best public sdool system in the world,
with an extremely well educated work force and, of course, the list can be
continued. But knowledge is much more important than before, because we
are at the center of an economic revolution that gives birth to the Era of
Informat ion.

Knowledge, unlike labour, land and capital is an asset which gains
value while being used. The more used, the more effective and efficient the
knowledge becomes. In Karl Eric k Svei byd&s opinion, in the
knowledge has four characteristics: it is tacit/implicit; it is action -oriented;
it is based on rules; it modifies constantly being updated.

An organisation based on knowledge can give a new
entrepreneurial vibe within itself and can motivate the top managers to be
preoccupied with transf orming the organisation so that it becomes capable
of capturing, applying and develop ing value as a consequence of
implementing some high perforance technology solutions. Knowledge and
advanced technologies can transform in a significant way, a nati onds
eoconomy.

Knowledge and information are the thermonuclear, competitive
weapons of nowadays.Knowledge is more powerful and more valuable
than natur al resour ces ,donakamplé Microkadtct or i e s .
and Toyota which have not become what they are today becauseof being
wealthier than IBM and General Motors. On the contrary. But they had a
much more precious thing than physical and financial assets, they had
intellectual capital resources

1.2 The appearance of the intellectual capital resource

The society of the third millenium disposes of employees who are
valuable because of their knowledge. In many of these companies, value
i sndt wihthothentahgible assets, butwith those intangible resources
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The intellectual capital is the term applied to the combined intangible
assets that allow the company to work efficiently. The intellectual capital is
the practice and the intuition of a team of chemists who discover a new
drug worth millions of dollars, is the ability of workers to in novate in
thousands of horse-power to improve the efficiency of a factory. It is the
electronic network that transports information at the speed of light through
a company, so that the answer is faster and prompter than that of the rivals.
It is the collaboration between a company and its clients, the strong bond
between them which brings back the client again and again. It is the power
of the collective mind. It is very difficult to identify and even more difficult

to useit efficiently. But once we find and exploi t it, we will surely win.

The components of the intellectual capital are:

1 The market assets & are those deriving from a good
relationship of the organisation with the market and the clients. The market
assets reflect the potential of an organisation dueto some intangible assets
concerning the market. Examples can include: the clients and their degree
of loyalty, the distribution channels, different contracts and agreements etc.

1 The assets based on intellectual property ¢ include the
aknow -how 6, the commercial secrets, the copyright, the patents, or other
rights. The intellectual property represents the legal protection mechanism
of several assets of the organisations.

1 The assets based on human resourcesd refer to the ability
and creativity shown in sol ving problems, as well as to the leader,
entrepreneur and manager qualities of the employees of an organisation.
The individual is not abilitated to carry on a certain activity, on the
contrary, he has to prove he is a dynamic person, who can carry on a
variety of activities in time. As they become more competitive in the
activity carried on, people learn more and more and become increasingly
valuable.

1 The assets specific to infrastructure 9 have in view those
technologies, methods and processes allowing a1 organisation to work
efficiently on a long term. The examples include: the organisation culture,
the methods of management, the financial structure, the data bases and the
information about the market or about the clients, the communication
systems like the e-mail and the modern teleconference systems.

A hundred years ago, labour was relatively cheap. In the third
millenium labour stops being cheap. The assets based on human resource
with which an organisation has to operate will be rare and expen sive. The
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amplifying of the importance of the intellectual capital reflects the increase

of the dependancy of some organisations on the intangible assets. Every
day new types of companies that have intangible assets appear. Their
products are intangibleand can be el ectronical]l
mar ket spaced via internet.

The intensive organisation, from a point of view of media , means
and of knowledge, whose products are digital, are the organisations of the
third millenium. The world has cha nged again and new means of
monitoring and managing these organisations that reflect these changes
must be found. The people of the third millenium rely more and more on
knowledge. They want to understand and enable objectives to be achieved
and to know th eir role in the organisation.

In the third millenium the organisation from Romania must place
the accent on encouraging the personnel involvement by showing
consideration to the contribution of an individual inside an organisation.
There are several ways b try to increase the potential and the obvious
value of the people in an organisation. The modern forms of investing in
education are especially recommended: high performance degree training,
activities about knowledge as well as forming some components
concerning the carrying on of some activities. As the labour force becomes

y

di

stri

increasingly gl obal ¢, the valuable employers

themselves the more. This can contribute to the protection and the increase
of the component sded analgsts ef kroowledde lare evero
more requested to work with the individuals of an organisation to identify

the key assets for knowledge. To per mit

it is necessary to measure the assevalues based on the human resource.
Knowledge is power and profit.

Each country, company and individual depend more and more on
knowledge: license patents, abilities, technologies, information on clients.
Even Pope John Paul the 2¢ acknowledged the increasing importance of
knowledgeint he o6Centessi mus Annus o6, by
decisive production factor was the land, and later the capital, nowadays the
decisive factor is the human being himself, the human being and his
knowl edge. 0

The spreading of the intellectual capital can be reached in the third
millenium if innovation and creativity are ubiquitous in an organisation.
The feeling of succes is expressed and the need of a permanent mutation
and change is felt.
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The true oOheroeso6 of @nheincargesand sat i on
thus helping their organisation to be a winner in the competition to
develop in the long run. This means also the creation of a culture of the
organisation which promotes and supports the innovation process. There is
a direct relationship between the extent to which an organisation proves to
be innovating and its ability to expand its intellectual capital resource. The
extent to which a company is innovating is also a measure of its surviving

2. Knowledge and Innovation d&the Road to Competitivity

Starting with 1998, OECD (the Organisation for Economic

Cooperation and Development) and the World Bank cooperated in their
activities to create economies based on knowledge, and were helped in
their efforts by countries going throu gh transition also.

I n Car | Dahl mands opinion, manager
oOKnowl edge for Development inside the

benefit by the knowledge revolution, concrete strategies that can satisfy the
four pillars of the knowledge ec onomy are necessary:

1

1
1
1

organisation, when they areunderst ood and appreciated,

an institutional and economic background that promotes the
efficient use of knowledge;

an educated population endowed to create and use knowledge;

a dynamic information infrastructure;

an efficient innovating system inside the companies and the
research centers that can satisfy

3. Investment in Education

3.1 The private benefits of investment in education
The empolyees gain additional value. Their value for the

David Decenzo

Managers all around the world make decisions on investing the ir

own capital. They weigh things carefully before making a decision and

analyse every alternative and opportunity to acquire assetvalues.L et 0 s

for example the buying of a car. They think which one is best and which
one would bring the most benefits. In the end, they will invest tens or
maybe hundreds of thousands of dollars for that car.
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For the managers to appreciate the employeesaccording to their
contribution , it is necessary that they should have an appropriate
education. A personds | evel of education aff
there is a direct proportionality relationship between them. The more
profound the studies of a person are, the better this person is acquire to
absorb the new information and to familiarise with the new technologies,
thus their earnings are considerably greater.
The education a person receives has strong implications on his work
place. In his b o o k 0Studi es on t he Human Capitalc
specifies: 6t he educated empl oyees have at
comparison with the less educated, among which are: bigger wages and a
bigger job stability at their wor k pl ace. 6
Another aspect worth mentioning and closely related to education
is represented by the quality of our lives. The persons with a higher level of
education tend to have a better heath state than those with a lower level,
the former making an investment in themselves, which they pr otect by
taking preventive measures.

3.2 The public benefits of the investment in education

Economists have been interested in the economic growth the

moment Adam Smith elaborated his study on th
The educationos c econbmid drawthiiso madet o t he

through two mechanisms. The first and the best known is the creation of

new knowl edge, al so known as the 0Schumpete

more educated persons will later become scientists and investors working

to contribute to th e growth of the human intelligence stock by developing

new processes and technologies. Spwe arrive at the second mechanism

through which education affects the economic growth by transmitting

knowledge and information. The schools ensure the level of education

necessary to understand the new information, and in this range of ideas

Romania is among the first countries, in my opinion. The rising of the

educational level facilitated greatly the process of innovation, that took

place in the computer industry, f or exampl e i f there hadnot

schools to teach the pupils and the students how to use these new

applications, the innovationds effect would
Education transforms people, they become better citizens, mothers,

fathersand chi |l dr en. I n his study o0Capitalism a
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1962, the winner of the Nobel Prize Milton Friedman describes some of the
effects associated with educati on: 0
without a minimal degree of studying and knowledge by its citizens and
without the acceptance of a common set of values. Education can
contribute to both.©6

4. The Knowledge Economy and the Competitive Advantage

The implications of globalisation on the business world demand a
redefining of the concepts and of the economic models.

Today the accent is placed on flexible, agile enough organisations
that need specialists who work together in teams. Such teams are
suggestively called multi -functional teams. We thus move from the world
of narrow specialisations towards the world of teams and especially the
world of inter -functional teams underl ying not only the product quality,
but also that of those making decisions in the business world. The inter and
multi -functional teams consist of members having different qualifications
and competences. And this fact is full of meanings in the new economy and
in the knowledge society. Here is a new challenge Romania has to accepta
condition she must provide in her process of transition towards a
knowledge society. The work teams also require other organising
structures rather than the pyramidal structures specific to the traditional
organisation based on hierarchies and the division of labour. A horizontal
structure facilitates the labour organisation around pro duction processes

which sharet he cl i entsd® needs and not around

need to be fulfilled. Career directions favour those who can practice several
professions and who show real qualities for working in a group and for
continuous improvement. the new business world remodelling and
reconfiguration hashad a considerable impact on some of the key economic
concepts and models, which implies:

9 introducing multi and inter -functional teams;

9 adopting horizontal structures and removing hiera rchies;

i re-engineering processes.

The accenthas beenmoved from organising labour as a traditional
production factor based on the division of labour, towards organising
people in teams and towards identifying and developing the career and
competence management. Experiencehas proved that dynamic performing
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teams can be more efficient in an environment dominated by change than
the big organisations individually or the singular persons could.

The new economy must take into consideration such an approach
and incorporate these new concepts into the economic sciene discipline.
Many of the performing modern organisations change and are no longer
interested exclusively in maximising profits, but they look to maintain
themselves in the business area, in competiton with other performing
organisations. Some organisations transformed and eliminated the formal
structures, especially the pyramidal structures. The personnel of such
organisations is no longer interested in having a job that formally takes
place at the same office; such persons simultaneously attend several work
places; the accent is no longer placed on the traditional specifications of a
certain duty in a work place or on a severe programme, strictly observing
certain hours.

The competitive organisatio ns think individuals become much more
interested in the activities that challenge them to manifest their creativity
and inventiveness, bringing them satisfaction; such individuals show less
interest in a certain formal socio-professional status or in detaining certain
titles with social resonance.

The economic and technological convergence are generated by
globalisation changes and will continue to change the manner in which
wealth is created both at a national level and at a transnational level. To
facilitate the effective spreading of knowledge and innovation, an
important informa tion-based structure is developing more and more.
Amplifying the convergence will have a significant impact on the economic
bases of all countries nvolued in or affected by the process of globalisation.
Globalisation considerably modifies the manner in which business is
conducted and maket he spreadi nerooné6 tamed dGokinodwnovati on

From this point of view organisations must become more and more
competitive. This makes it necessary to reformulate the principle of the
comparative advantage by appealing to a concept much more suggestive in
the context of the new economy and of the knowledge society, that of the
competitive advantage.

The main factors allowing Romania to become innovative have in
view:

9 Consistent investments as size order in education in general and in
the superior level education in particular
1 A quality technological and information  -related basis
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1 High levels of Gover nment spendings on research and
developme nt

9 Efficient laws to protect the intellectual property to sustain the
research-development activity.

5. The Knowledge Economy andthe Technological Process Effects on
the Human Development

In the global civilisation, the new economies based on innovation have,
as a main component, the technological development which leads to a high
level of competitiveness and to human development. The technological
progress is essential for the human progress. The digital, genetic, molecular
innovations openupnewperspecti ves and oObreak the front.i
the way people can use technologies to extend their knowledge, by
stimulating growth and development. The new technologies spread both
among different countries, and inside them. The technological innovations
affect the human development. The human development and the
technological progress are supporting, intensifying and propelling one
after another:

9 The technological innovations can improve th e human potential

and abilities

9 The technological innovations are a means of ensuring the human

development

1 The human development is an important means of sustaining the

technological development.

The analysis of the Human Development Index in the countries in
transition provides results of open offers. So, even if it is placed last,
compared to the value of the human development index among the seven
countries in transition grouped as states with a medium value of the HDI,

Romania recorded, during 1990 and 1998 the lowest negative value in the
modification of the huma n development index.

I n Gerardo Berthrinds Natignal rHunoan , aut hor 0
Development Report, Romania 2000, 0. .. the synergy and the
of these three dimensions will ensure favourable premises so that the
Government 6 s aotaindmsd sl eaack etpd aRice as a EU mer
the ensurance of a human devel opment on the
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The analysis of the tendencies recorded in the evolution of the
human development index in Romania during 1995 and 1999 proves that
there are some evolution tendencies of the three components of the HDI in
less synchronized directions:

1 The medium life expectancy at birth reduced starting with 1995 up

to 1997, then it began to grow readiing a 69,7 years level in 1999

1 The last five analysed years under analysis have proved among
adults, an illiteracy -eliminating rate staying relatively constant, a
slight growth of 97,2% rate, being registered only after 1998

1 On the whole, the situation of the development index on the
educational system in Romania improved.

The knowledge society, in general and the knowledge economy in
particular lead, according to some authors, even to the modification of rules
specific to the traditional economic develo
can evolve from economies with a strong agrarian character towards
knowledge economies without necessarily going through an
industrialisation phase. ¢

A society based on cultural diversity has to invest strongly in
education, in health protection and in other programmes of a social
character. The key-principle that has to reign in modern societies over the
investment policies, public or private should be that of allowing and
favouring a special investment in the human and social capital resource.
This principle can be applied and linked to the systems that ensure
prosperity and life quality as well a s to other aspects of the socieeconomic
development. The traditionally understood prosperity, based on the
transferable programs payment system, on bureaucratic services and on the
so-called social engneering, must give way to the new approach about the
active prosperity, the continuous education and the development of
systems which ensure life quality by appealing to a set of priority
investment programmes, like those concerning the investment in
education.

Education and implicitly the investment in education must become
key components for the ensurance of an authentic human development on
the long term.
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Constantin PALADE !
THE CAUSES OF LACK OF DISCERNMENT. OPINIONS

1. Preliminary observations

Some categoriesof persons, such as minas, psychiatric patients, old
persons, are protected by the institutions of civil law by way of: legal
representation, judicial prohibition, guardianship, trusteeship.
The psychiatric patient with lack of discernment is protected by art.
142151 of the Fanily Code and by art. 30-35 of the Decree no. 31/1954 on
natural and legal persons, by the institution of judicial interdiction.
The essential condition for the application of the principle of judicial
interdiction, in the case of a natural person, is lack of discernment. The
cause of the lack of discernment is provided by art. 142 of the Family Code:
the natural person suffering of a mental insanity or of a mental debility.
The Civil Code contains no definition regarding discernment.
In the legal doctrine, di scernment i s defined as 0
appreciate the legal effects that are producelon t he basgis of will 6.
The protection of the natural person that lacks discernment by the
way of judicial interdiction enacted by the court of law means, on the one
hand, the removal of the person from the civil circuit, the law considering
that the person lacks capacity to exercise his rights, and by the way of
guardianship on the other hand.
In the legal doctrine, the majority opinion is that among the
conditions for applying judicial interdiction on the lack of discernment due

1 Constantin Pal ade, dPetru OMAL roe o, Uanmavielr:si t y,
constantinpa2008@gmail.com, tel. 0720016655

2Bel ei u, Gh. , 1998, ODrept civil roman. I ntrodu
dreptul ui civil é, -3(3Sla;n sDeo,g aBuuc,urlei,t i1)9,933 300 EIl ement
civil, vol. 1, introducere “n dreptul civil, subiecte
Bucurel #3209, %23, l ., Angheni, S. ., 1998, oDrept
Persoanele, vol. 16, (D42ar MPréinan, BMcurabop), o
civil . Per dial ber, €lujeNapoca)(38o r
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to psychical diseases named insanity or mental debility is very important .
This enumeration is of a limited nature. 1

Emphasizing this opinion, judicial pract.i
Family Code, nor any other law provides any other conditions for applying
judici al interdicition. o

Regarding the causes of the lack of discernment, in the legal
doctineaunani mous opinion was expressed in the

(art. 142 Family Code) is of a dtrict interpretation and it can not be extended

by way of analogy to other similar situations; being so, only those suffering

of insanity and debility can be the subjects of judicial interdiction, and not

the persons whods discteor noneher 3 Te d saccrksion.g d
Lawmaker had in mind in what regards the person that lacks discernment

a factual situation that is stable and prolonged in time. In one opinion that

is characterized as being o0a permanent st at
charactero.

2. The concept of insanity and mental debility

The concepts of insanity and mental debility are not in accordance
with the actual medical knowledge. Thus, insanity can be attributed to all
psychically ill persons in a general manner, as an incapacity to have a
normal social life, without direct reference to discernment.

The term means estrangement. It was used for the first time , in the
medical language by P. Pinel in 1797, who used it to replace the medical
term of craziness5 Mental insanity means the deterioration of one 6 s
understanding capacity.

For the continuators of Pinel, named Oi |
mental insanity totally lacks moral liberty due to the serious perturbations
of his capacity of understanding. In France, where the concept of mental

1 Beleiu, 1998, 33831; Dogaru, 1993, 327829; Urs, |, Angheni, S., 1998, 24243

2Tri bunal ul Supr em, SecTia civiln, Decizia civil
pe 1978, 189

3Mur el an, M. Ciacli,arPtea 2¢9@rer aIDr¥ée,pt( @€drvdilal PL
Napoca), 47

4Lupan, E. , 1988, ODrept ci vi-NapocaP €luj-soanel e, (U
Napoca), 183184

SPelicier, Y., 1991, OHi stoire de |l a psychiatrioc
Paris), 134
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insanity appeared for the first time, a forensic device was created to
organize medical assistance specialized shelters for mentally insane
persons. The system of shelters led to the creation of an authoritarian
climate, the shelter becoming o hierarchical society, allowing the
observance of psychical diseases.

The word shelter became by time pejorative, the same as the
expression mental insanity, due to the segregation of patients and of
hospitals where these persons were treated. Thus, in Fance, on 4 February
1958 by a ministerial circular, the expression mental insanity was removed,
being replaced by the expression mental malady. In Romania, where the
modern legal language was borrowed from the French, the expression of
mental insanity was maintained in the Family Code, possibly, due to the
influence of politics in the regulation of the legal institution.

Insanity is a word with more than one meanings, that in addition to
its psychiatric sense alsobears philosophical and sociological significances.

For the philosopher J.J. Rousseau, in the Social Contract, the free
citizen should dispose a part of his natural freedom in favor of society, the
only one capable to defend the conventional freedom of everyone.

Thus, the expression of insanity (estrangement) by its multiple
meanings and messages, of which some are obsolete, becomes by its
continu ons use obsolete.

The other expressionin the Family Code, namely, mental debility,
does not correspond in the present medical knowledge, to such a grave
mental illness as to have asan effect the lack of discernment. At present,
mental debility is similar to a slight mental retardation that is a ment al state
that does not preclude discernment. In these situations, when the lack of
discernment does exist, it is only of atemporary character.

2. Law no. 487/2002 on mental health and the protection of
persons with psychical turbulences regarding discernment and the
causes of lack of discernment

The predictions of Law no. 487/2002 art. 5 on mental health and the
protection of persons with psychical turbulences defines the following two
notions that present interest for the our paper:

1 Larouse Dictionaire de psiychiatric et de psychopathologic clinique, 1993, 384
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a) a person with grave psychical turbulencasbeing the person that

0i s not capable to under stand ofthte meaning
behavior, in such a manner that needs i mmed:i
b) discernmenas being oO0Othe possibility of the

the content and consequences of hi

The cited legal definitions allow the following observatio ns.

1. Discernment is a conceptwhose content exceeds the domain of
law. The acts of the individual can be found in the whole social reality. In
the domain of law, the acts of the individual bearthe form of legal acts and
facts. This ways, the legal definition of discernment is overlapped by the
doctrinal definition cited above.

2. Here, we encounter a new notion: the person bearing serious
psychical disturbances that lacks discernment. The actual state of
psychiatric sciences, obviously different from th at of 1954, the year of the
entry into force of the Family Code, obliged the lawmaker to reconsider the
notions of mental insanity and of mental debility and by the notion of
grave psychical turbulences to extend the lack of discernment to persons
bearing serious psychical turbulences. Thus, the lack of discernment is
caused by a grave psychical disease and not by mental insanity of mental
debility.

3. The person that lacks discernment needs immediate medical care.
This legal prediction underlines a new aspect: the person lacking
discernment is a permanent care for a psychiatrist, the only one capable to
provide immediate medical care under special treatment.

3. Conclusions

The causes of lack of discernment, as a permanent state, arserious
psychical turbulences, others than mental insanity or mental debility,
considered by the legal doctrine and practice, until the entry into force of
Law no. 487/2002 as being the only grounds for the lack of discernment.
The notion of insanity is synonymous with that of m ental illness and can
cause confusions. Not eny mentally ill person anyhow lacks discernment.
Consequently, it can be considered as lacking discernment also the persons
that suffer from other grave mental sicknesses that require immediate
psychiatric care.
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Gheorghe IVAN *
BLACKMAIL OFFENCE PROVIDED BY ART. 13 1 OF LAW NO.
78/2000 FOR PREVENTION, DISCOVERY AND SANCTION OF
BANKRUPTCY FACTS

Abstact

It is considered as a bankruptcy offerfceertainly an assimilated oné the
blackmail fact, having theontents of art. 194 Penal code, when it is committed by one of the
persons provided in art. 1 of Law no. 78/2000 for the prevention, discovery and sanction of
bankruptcy facts, nhamely:

a) who exercises a public position, irrespective by the way it wastéd, within
the public authorities or public institutions;

b) who accomplishes, permanently or temporary, according to law, a position or
charge, as it participates to the taking up of decisions or may influence them, within the
public services, autonmus controls, trading companies, national companies, national
companies, cooperation units or of other economical agents;

¢) who exercises control attributions, according to law;

d) who grants assistance specialized for the units provided at lettensl 4), as it
participates to the taking up of decisions or may influence them;

e) who, irrespective by its quality, perform, control or grant specialized assistance,
as it participates to the taking up of decisions or may influence them, with respect to:
operations that train the capital circulation, bank operations, currency exchange or credit
operations, placement operations, at burses, securities, in mutual placement or regarding the
banking accounts and those assimilated to them, internal and intenahttrading
transactions;

f) who holds a managing position in a party or in a politic formation, in a trade
union, in a patron organization or in an association without a working purpose or a
foundation;

g) other natural persons than those provided letters ajf), under the
circumstances provided by law.

"Doctor university |lector at the Faculty

of

Gal aTi ; Chi ef attorney of Territory- Servi

bankruptcy Division; ivan_gheorghe p@yahoo.com
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1. Notion and definition. According to art. 131 of Law no. 78/2000
for the prevention, discovery and sanction of bankruptcy facts, the infraction
consists in the blackmail fact, provided in art. 194 Penal code, where it is
implied a person of those provided in art. 1 of Law no. 78/2000, namely:

a) who exercises a public position, irrespective by the way it was
invested, within the public authorities or public institutions;

b) who accomplishes, permanently or temporary, according to law, a
position or charge, as it participates to the taking up of decisions or may
influence them, within the public services, autonomous controls, trading
companies, national companies, national companies, cooperation urits or of
other economical agents;

c) who exercises control attributions, according to law;

d) who grants assistance specialized for the units provided at letters
a) and b), as it participates to the taking up of decisions or may influence
them;

e) who, irrespective by its quality, perform, control or grant
specialized assistance, as it participates to the taking up of decisions or may
influence them, with respect to: operations that train the capital circulation,
bank operations, currency exchange or credi operations, placement
operations, at burses, securities, in mutual placement or regarding the
banking accounts and those assimilated to them, internal and international
trading transactions;

f) who holds a managing position in a party or in a politic for mation,
in a trade union, in a patron organization or in an association without a
working purpose or a foundation;

g) other natural persons than those provided at letters a)-f), under the
circumstances provided by law.

According to art. 194 alignment (1) Penal code, the blackmail offence
consists in the constraint of a person, by violence or threatening, to give, to
make or not to make or suffer anything, if the fact is committed to unjustly
acquire a benefit, for himself or for the other, and according to alignment (2)
of the same atrticle, the constraint can be also exercised by the threatening of
devolving a real or imaginary fact, compromising for the threatened person,
for her husband or a close relative.

For the comprehension of the close relative meaning, we refer to the
cl auses of art. 149 Penal code, whi ch,
close relatives are and ascendants or descendants, brothers and sisters,
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children of them, as well as the persons became by adoption, according to
law, suchr el ati ves 6.

I'n the alignment (2) of art. 149 Penal |
provisions of penal law regarding close relatives, within the limits provided
by the previous alignment, it is applied in case of adoption with full effects,
to the adopted person, and, as well to his descendants and reported to the
normal relatives; and in case of adoption with restrained effects, to the
adopted person and his descendants, and reported to the relatives of the
adopter 6.

The Romanian legislator considered that when the blackmail was
committed by one of the persons mentioned in art. 1 of Law no. 78/2000 is
more severe and implies a means of bankruptcy, a reason for which it
included in the category of offences assimilated to the bankruptcy offences.

The offence provided in art. 131 of Law no. 78/2000 is and remains a
blackmail, a fact in which it is implied one of the persons mentioned in art.
1 of the same normative act.

2. Special legal object. The blackmail offence has as main legal object
the social reations regarding the moral freedom of persons, and as
secondary legal object, either the social relations regarding the patrimony, if
it is pursued a material benefit, or the social relations, regarding another
interest of the victim, if the benefit pursu ed is not of material nature.

3. Material object. In principal, blackmail offence does not have a
material object, as it is defended in principle by a personal right & psychic

(moral) freedom of a persoant. However, if the personds con
through physical violence, the offence has also a material object dbut
secondary 6, consisting in the victimds body. Al s

patrimony of the person injured is affected, by ceasing a good, through its
destruction etc., the respective good represents the material object of the
offencez.

1. V. Dongor oz, S. Kahane, | . Oancea, | . Fodor ,
V. RolExe, i caTi i teoretic,ePaalt ea Cuwothidliclindh!| penal r omd
edition, Romanian Academy Publishing House and All Beck Publishing House,
Bucharest, 2003, p. 306.

2. In this sense, to be seen, GhDiaconescu, | nf racTiunile “n Codul
roman,vol. |, Oscar Print Publishing House, 1997, p.262.
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4. Active subject is qualified. Therefore, the offence can be executed
by a person within the one provided at art. 1 of Law no. 78/2000. Letter g) a
art. 1 of Law no. 78/2000 considers other physical persons than the one
provided at letters a) - f), but in the conditions provided by law. So, it can
not be interpreted that the active subject would not be circumstantial, but
just that it may also be a physical person, but only when the law expressly
provid es this (for example, an officer). In change, it is being understood that
the offence can not be executed by a legal person.
Penal participation is possible under all forms. It is not necessary that
your participants have one of the qualities shown on art. 1 of Law no.
78/2000, although this is not excluded. As long as in art. 13t from Law no.
78/ 2000 it is being used the expression, in
the one provided in art. 1 of the same normative act, the incrimination norm
considers not only the active not interfered subject (author), but also the
instigator or accomplice. Insomuch, if one of the persons shown in art. 1
from Law no. 78/2000 instigates or helps another person, who is not in
neither of the situations mentioned in this article, in her charge it will be
retained the instigation or complicity for the offence provided on art. 13 1
from Law no. 78/ 2000, and in the authords ¢
only the offence provided on art. 194 from the Penal Code. There will be also
retained the same framing, but, when the instigator or the accomplice is not
in neither of the situations provided at art. 1 from Law no. 78/2000, and the
author is. Although, it might be sustained that, whether the situation he
might be, the particip ants will be sanctioned in the same way, according to
the legal settlement, the solution can not be other; these situations will be
considered, however, at the punishmentoés ind

5. Passive subject is not circumstantial of penal law; theref ore
anyone may become a passive subject of the offence. Although, the legislator
used, within the content of the incriminating norm, the expression, in which
it i s i mplieddéd a person from the one provi
78/2000, we believe that it only considered the active subject of the offence
and not the passive one.
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It must be shown that the plurality of victims trains a plurality of
offences, even when it is performed only one blackmail action .

6. Objective side. Material elementBlackmail offence presumes, first
of all, according to art. 194 line (1) Penal Code, a constraint action, meaning
an action through which a person is imposed to do or not to do something
against its own will. This constraint must produce fear to the victim. The
constraint must be exercised through violence, according to art.180 Penal
Code or threat, according to art.193 Penal Code. Both violence acts provided
in art.180 Penal Code, and threat actions are absorbed in the blackmail
offencez. If, through the use of violence, it is producing an injury or a serious
injury, there is an offence contest between the offence blackmail and the one
provided on art.181Penal Code or on art.182 Penal Code.

Secondly, constraint, performed through violence or threat, must
have asan object, the determination of the person to give, do, not to do or
suffer from something. To give something means to perform a commitment
act (to give a good, an amount of money etc.). to do something means to
action in a certain way (to perform an act, to make a denounce etc.), and not
to do something means to refrain from an action (to make a denounce, not to
give a declaration etc.). By suffering of something means to bear a moral or
material prejudice (to bear a humiliation action, to accept the destroying of a
good etc.B. It is not necessary to satisfy the claims of a perpetrator. If the
constraint one satisfies the perpetratords
what regards the delimitation of blackmail from robbery. The delimitation
criteria of the two infractions is made by their own different essence,
blackmail being an offence against moral freedom, and rubbery, and offence
against own patrimony. Thus, if the constraint one immediately satisfies the

1.V.Cioclei,Dr ept penal . InfRarTtiaais xeoaguhsesil Jurgic s oanei
Pulishing House, Bucharest, 2007, p.174. Usually, in the case of offences against
person, if the same action or inaction is forwarded against some other persons, a
plurality of offences are retained, except the cases in which law creates a duly
offence able unit (for example, murder executed against two or many persons etc.)
2. In this sense, Timiloara Appellate Court, p
EXPERT (blackmail offence is complex, containing as a constitdive element also
threat offence. It will be performed anytime threat constitutes a middle offence,
performed in the purpose of rightfully obtaining a benefit).
3. 0. Loghibre@it génalpad omoOn. LRastaeds. KRpéeci Pluml i s
and Press House, Bucharest, 1992, p.66.
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perpetrator ds r equ e ssttgtheaomiitntedt of@ goodk qu e s t ref e
the act is interpreted as a rubbery and not blackmail, because, mainly, it is

infringed the personds property and not [
infringe the moral freedom, it is necessary that the constraint has produced

a fear state which lasts for a certain period of time, on the other hand, that

the satisfaction of perpetratords request t
constraint actl. Blackmail offence exists in the hypothesis in which the

1. Ibidem, p.66-67. Inthe same sense, the Supreme Court of Justice, penal section,
decision no.4266/1999, Penal Law Magazine no. 4/2001, p.157 (although between
blackmail offence and rubbery offence there are similarities, both having as a
special judicial object, the relationships regar
it patrimony, they being differentiated, in the case of blackmail are infringed,
mainly, social relationships regarding the freedom of the person, when in case of
rubbery there are infringed, mainly, social relationships regarding its patrimony.

In the case of blackmail, the offender uses violence or thread in order to further
obtain an amount of money or other values, time in which rubbery offence is
usually characterized, by the simultaneity of vio
act of giving, as in species, its good. Out of the respective administrated proves,
resulted that the accused accosted victims asking them money and that, if they
refused, he immobilized them and hit them, after which the injured parts either
gave money for fear, either were disposed of by force the money. As a
consequence, by thread, hitting activities and putting the injured parties in the
impossibilities of defending themse Ives, acting towards them with the intention of
disposing them of money, the accused committed the rubbery offence for which,
rightfully, has been convicted) ; Bucharest Appellate Court, lind penal section,
decision no0.903/1997, Penal law magazine nr.4/1998, p.159 (the accused fact
which, through violence and threads, has forced a bartender to serve alcoholic
drinks, whose cost refused to pay, is a rubbery offence deven if it may be consider
an atypical form of offenced, and not a blackmail) ; Bucharest Appellate Court, Il -

nd penal section, decision no. 440/ Qoduw O, in T. T
penal [ i t edokceéerspéci auei sprudenTn, deci zi i al e
C.E.D.O, Hamangiu Publishing House, Bucharest, 2007, p.3@; Craiova Appellate

Court, penal decision no.577/2001, in T. Toader and its collaborators,Co d u | penal [

legile speciale doctrinn, jurisprudenThn, deci zii al e C

C.E.D.O, quoted text, p.303 (the accused act which, under he thread of knife,

obtained from the injured party 3 packs of cigarettes, constitutes a rubbery offence,

and not the blackmail one) ; the Supreme Court of Justice, penal section, decision

no.1979/1998, LEX EXPERT (it is being noted that in the case of blakmail,

according to the law text requirements to which it has made referring to, the

injured party acts personally, subject to the constraint executed against him as an
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victim, being constrained through threats with mutilations in order to give
an amount of money, denounces the act of judicial bodies, and they organize
a flagrant, during which the perpetrator is surprised in the moment in which
he enters in the possession of the claimed amount ofmoney2.

According to art.194 align.(2) Penal Code, constraint can also be
exercises through revealing a real or imaginary act, compromising for the
throated person, for its husband or a closer relative. Constraint is made, in
this case, only by threat, and the object of threat is to reveal an act. It does
not matter whether this act is real or imaginary. However it must be
compromising for the throated person, for its husband or for a closer
relative. The offence is more serious because the intimidating force of the
constraint is bigger, knowing the fact that is very hard, even impossible, to
remove the consequences of a public compromising, whether its source is
real or imaginary 3.

It does not matter if husbands are practically separated, if they are
in the middle of a divorce or not. It also does not mater the real
relationships between the closer relatives. Offence is retained even if the
relationship between husbands or between close relatives is not good.

The quality of husband or close relative must exist in the moment of
committing the blackmail offence. If the husband quality has ended as a
consequence of divorce, the offence will not retain. Also, in the case in
which marriage has been cancelled or if husbands were united through a
marriage declared void due to bigamy. As for the close relatives, it does not
matter the kinship level in ascendant or descendant order. It does not
matter the case of an bilberry in straight line, nor the case in which persons
6to which the per pmtodfindsrtdyether twhihr thea t refe
blackmail offence victim in natural obligations.

accused, time in which, in case of rubbery, the accused action of entirely withdraw,

which dispossess of goods without its consent. Thus, the accused act of taking the

money and watch of the victim, by constraining it with threads, represents a

rubbery offence, for which it has been convicted, and the blackmail offence in

which it has been asked for the change of the judicial framing).

2. Bucharest Appellate Court, lind penal section, decision no.644/2004, quoted by

V. Cioclei, text quoted, p.174-175.

30. Loghin, A. Filipal, quoted text, p.67.
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Immediate followingconsists in creating a fear estate. Immediate
following is produced independently of the satisfying of the accused
requestst.

Causality jointresults from the materiality of the act (ex re.

7. Subjective side. Blackmail is deliberately performed. Subjective
side of the infraction includes also the scope of rightfully accomplishing a
personal benefit or for another person. Benefit can be of any naure and can
also be pursued by the accused from anyone. Law provides that obtaining
the benefit to be unrightfully pursued. As a consequence, even if the benefit
is rightfully, the act represents a blackmail, as it has been unrightfully
pursued its perform ing2. In the doctrine it has been expressed also the
opinion that the benefit must be unrightfully. It will be considered an
unrightfully benefit, any benefit not owed by the victim either in what
regards the quantum (it has been obtained more than the victim owed or
from a person who did not owe anything), or in what regards the term (it
has been obtained before the falling due), or related to form (it has been
obtained without the fulfilment of all necessary forms). If it is established
that the victim effectively owed benefit grabbed by the author through
constraining, the condition requested by law is not verified & the existence of
an unrightfully benefit for the author & and as such, the blackmail offence
will not exist, but we might be in the presenc e of the thread or hitting
offences. The first opinion is the correct one and the accused formulation

1. V. Dongoroz and its collabotaros, quoted text, p.309.

2.0. Loghin, A. Filipal, guoted text, p. 71. I n t
Court, penal section I, decision n0.1353/2002.

3. T. Vasiliu, D.Pavel, GAnt oni u, D.Lucinescu, V.Cedupadopol , V.
penal comentPaatr tleia , sothmexlti Sctenfific and Encyclopaedic

Publishing House, Bucharest, 1975, p.194. In the same sense, Cluj Appellate Court,

penal decision no.18/2002, in T. Toader and its collaboratos, Co d u | penal [ l egi
speciale doctrinn, jurisprudenTn, deci zi,i ale Cur Ti

quoted text, p.302 (the constraining action performed by the accused resulted in a
fear estate of civil parts, meaning a limitation of their physical freedom of acting
according to their own will, and between the accused action and the result
obtained, there was a causality connection. The subjective side of the blackmail
offence is performed, the accused acted with the belief that through its deed, there
will be an indirect constraint against civil parts in order to determine them to offer
the amounts of money asked for and pursued the performing of this result, in
64
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provides no doubt for this. To sustain the contrary opinion means to
indirectly admit each oned6s freedom of ma K i
through the use of violence, constraint. Benefit can be pursued by the

accused for itself or for another person.

8. Offence forms. The attempt is punished (art. 15 from Law no.
78/2000). The offence is wasted in the moment in which the constraint
action is performed, producing a fear estate of the constraint person.

9. Sanction. The offence is punished with prison from 7 to 12 years.
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Oana GNLNt EANU
SANCTIONED REGIME OF MINOR OFFENDERS.
EDUCATIONAL MEASURES

Abstract

Compared with children who are responsité@ be criminal, according to the
criminal law, some of the educational expressly provided for in the Criminal Code or a
penalty within the limits set by law. In selecting the penalty will take into account the
degree of social danger of the crime coreiitthe physical, the intellectual and moral
development of his behavior, the conditions under which they grew up and lived and any
other features likely to characterize person child.

In the article there are presented some aspects of the applicatiendptpetent
educational measures against juvenile offenders guilty of committing offenses.

In criminal law the word "minor" is used in the sense that it is
awarded and the civil law as such "minor" in terms of criminal law, and of
the civilian is a person below the age of 18 years, This results not only
implicitly art.99 of the Criminal Code, which provides another older age for
criminal but also the other texts, such as art.106 al.1 that the measures set
out in art education. 104 and 105 can not last oty until the age of 18 years,
and this provision related to the. 3 of the same article, that, at the time
when the child "become major" the court may extend the duration of
internship no more than 2 years.

Regarding the age of 18 years, when the minor kecomes major, and
find art.110 / 1 which relates to the suspension of punishment under the
supervision or control, and art. 60 al. 2 Criminal Code, which refers to the
liberation of the subject condemned during the minority when | get to the
age of 16 years.

Even if the woman who gets married before the age of 18 years
acquire full capability to exercise his rights, being treated as in the civil
majority, in terms of criminal law it is still considered a minor until the age
, the age at which it is considered that complete growing bio -psycho-
physical a person.t

With regard to the age of majority expressed the view that this
involvement should be considered after the expiry day corresponding to
that in which the person concerned was born 2.
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In this case the defendant was born on 17 November 1955 and
committed the crime on 17 November 1973, around 23.00 hours, the court
considering that he was still a minor, since it expired that day, becoming
the only major the first hour of the day 18 Novemb er 1975.

This solution has been criticized since then (see note which
accompanies), considering it in our view correctly, that the defendant
became major after expiry of the last days of the past 18 years from the date
of birth, on 16 November 1973 at 24.00, opinion acordance with the
provisions of article 8. 2 of Decree 1954 of nr.31 A on individuals and legal
persons and art.154 of the Criminal Code relating to the calculation of time
3

The same solution should be found when considering the time of
fulfillment age 14 years, from which the criminal liability of minors and the
16 years, which is assumption that minor criminal liability.

The limits of criminal liability of minors, from the stages through
which the child normally after birth until maturation to bio -psycho-
physical, are covered by art.99 Criminal Code, under which "the child
below the age of 14 years does not respond Criminal child who is aged 14
years and 16 years only if criminal liability is proven to have committed the
deed with discernment ; child w ho has reached the age of criminal
responsibility 16 years.

The first stage of the minority -that the child has not reached the age
of 14 years is characterized by absolute lack of criminal responsibility of it,
he is presumed in all cases that it has the #ility to understand the
significance of social facts, or his manifest to the conscious will, with a
presumption of absolute ( "juris et de jurebd
contrary.

A second phase, between 14-16 years, is characterized by relative
lack of criminal responsibility of minors, and now works in principle, the
presumption that it has no ability to understand the nature of antisocial
criminal, and to manifest the conscious wish only that this time the
presumption is a relative ( " juris tentum "), can be shattered almost
immediately upon evidence of the prosecution the burden resting, which
usually use the sample management with medical expertise legal
psychiatric although can be given any evidence to prove the existence or
Discernment-existence.

The third phase, between 1618 years are characterized by existing
tempt criminal liability. The minor is presumed in all cases that can
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understand the social facts of his and to tend will be aware, with a
presumption therefore not be completely r emoved by proof that the child
would be deprived of discretion (this does not mean, however, that the
child will not be able to prove -as-anything major that has committed the act
without fault or that there are other causes that removes the criminal of the
crime).

If the minor has committed during the criminal can not answer (so
until 14 years or 14 -16 years if not proved the existence of Discernment),
part of the successive acts of a criminal offense or continue or continued a
crime usually, which repeats the period in which he became liable under
the law, he could be held criminally liable not committed in May to work in
the latter period.

If, while no criminal responsibility, the child has committed an act
provided for criminal law to pursue progressive during the period in
which he became liable, he will not be held liable penal.

Also, if a party acts of copyright of a crime were committed to
continue during the minority (obviously discerning) and the remaining acts
after coming to the offender age, it is the criminal liability as a major in. for
continued -fraction as a whole same resolution and the retrieval in case of
crimes or continue obicei.4

Referring us to the regime sanctioned implementation minor
offenders, show that, according to art. 100 Criminal Code, against which
criminal child can take a step or learning can be applied to a penalty at the
penalty will take into account the degree of social danger of the crime
committed, the physical, the intellectual and moral development of his
behavior, the conditions in which they lived and any other items lik ely to
characterize the child.

Educational measures are of priority, as according to art. 100. 2
Criminal Code, the penalties apply only if it considers that the learning is
not sufficient for referr al child.

According to art. 101 Criminal Code, which educational measures
may be taken against theminor are:

a) reprimand;

b) freedom of supervised

¢) internment in a reeducation center

d) internment in a medical -educational institute.
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The order of the education is not going-manner, but the scale is a
measure increasingly harsh in content nut corresponding degree of social
danger of crime and specifically the degree of corruption of minor, if such a
reprimand simple reprimand a child, and internment i n a center of re
education also includes a minor restriction of freedom. For choosing the
most appropriate action case under consideration, should take account of
criticisms provided in the. 1 of art. 100, mention above.

Not consider it necessary to reproduce the contents of each of the
four measures education, referring to the provisions covered in art. 102-105
Criminal Code, but mention that the specific penalties as children means
that they can not only be taken against perpetrators which have remained
minor and the date of delivery to measure education, too, once taken, they
can not take - in principle -only until age child and the only exception (n a
case of internship ) the measire may be extended after age.

May point out, also that when a child do it more crimes before
being tried for any of them, competent to judge - if it considers that for each
one taken in isolation is necessary to measure learning- be applied to what,
given the incompatibility of simultaneous application of two or more
special measures, the most severe on the scale asducated, of course that, if
it considers that for each offense up to par should be equally educational It
is applied once, as a nonsense simultaneous application of several
measures with sames.

Can complicate the situation, but when the minor has committed
more crimes competitors who are tried separately or by different courts
and they have taken steps towards this educational identity same or
different nature.

In the first case, when for example, it was far internship in a
reeducation through several outstanding judgments -defined as the courts
were being asked to re-education center, or defendant minor requests of
their merger, and the courts, although it had no legal basis, have accepted
the requests ard willing merger measures into one, negating the forms of
execution and to dispose issuanceof a single form.

Do not think this is correct, in the absence of legal provisions which
allow this (art.34 Criminal Code and respective art. 449 proc code. Pen.
relates only to punishment) and on the other hand, neither believe that
would be required whereas, however, not least our problem enforcement
and separate in time of each educational measures ordered by different
judgments.
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More over, in art. Code 490 proc. pen. provides that the
enforcement of the measure internship child is by sending a copies of the
decision by the police to take in-ternary its teaching center reeducation
copy decision, the latter communicating court making internship .

If it is subsequently sent to other judgments and internment, the
police or reeducation center will notify the court that the child i s already on
another decision. On the other hand, in these cases not be issued randates
exe-so to feel the need and the cancellation ofone single issue.

In case of further education measures by different decision
different final remaining, it is obvious that, given the incompatibility of
them (for example, is incompatible with the freedom supervised the
internship  reeducation in the center) they can not be executed
simultaneously and no turns, normally to succeed to be enforced only so
far the most difficult.

The law does not provide but how we should proceed in this case,
so basically it follows the rules specific merger of penalize , although it can
not be measures fusion between a obvious inconpatibility.

In connection with the education in literature and legal practice
were raised many issues of interest to gem to refer to the most frequently
encountered.

Thus, in connection with the extent of educational admonition ,
located on the first rung on the educational ladder was raised whether it
can be applied in the situation when the defendant became major on
taking them.

Starting from the definition of the measure, contained in art. 102
Criminal Code, which consists of
of the general educational measures as sanctions specific children were
rightly reprimand that will be taken if the offender became major 6 time,
advantageous take into accaunt that according to art. 487 Cod Penal
Procedure.

Performance admonition is immediately on hearing the decision
was taken in the presence of the minor, or by setting a deadline for when
bringing dispose child, quotation and t he parents.

However, by decision of 13 guidance 1 February 1971 a former
Supreme Tribunal 7, decided that "measure educative of admonition to be
applied mi nor offender who exceeded the age

Although capable of serious criticism in this decision of guid ance ,
retains the guidance and required for instance.

7C

rebuke of
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As for the freedom of supervised learning, since, according to art.
103 Criminal Code, it lies in leaving the child free for a period of 1 year,
under special supervision, and term runs from the date of its execution
(which is made by the court when making them, when the minor is present
or at a later time when you have to bring it) can conclude, logically, that it
may be taken only from the minor below the age of 17 years on date of
delivery so that the decisions which it took me far beyond the child after
the age of 17 years should be considered illegitimates.

According to art. 103 al. 6 Criminal Code, if during the term of one
year the child is exempt from supervision that is exercised on his or bad
behavior, or commits an act required by the penal law , the court revoked
supervised freedom and the minor measures of internship in a
reeducation center, and according to art. 489 Code procedure penal court is
the one who pronounced the measure.

When the act provided for criminal law, committed by a minor
during supervised freedom, the offense, the court can take far internship
or apply a penalty in this case competence Square court being called upon
to judge the offense (art. 492 Code penalproc.).

In legal literature and practice were made different away views and
have adopted different solutions to the situation during the period of 1 year
the child has committed a contravention °.

We share the view expressed in that, after revocation of supervised
freedom, the court will not apply accused me nor a punishment for the
offense that resulted in making educational measure, which then merge to
the punishment imposed for the new offense, but you will need to apply
one penalty for no-fail offense committed, the individual to be re -seen in
the fact that the defendant ignored the confidence that enjoy before, when
he took the measure of freedom supervised.

In connection with internment in a reeducation center, re - memory
bad that it takes time but can not take in the main-principle -only until the
age of 18 years in this connection is considered unlawful decision by the
decision internment during the 2 years that expire before the expiration of
18 years (will be given, for example, nr.59/1996 a decision of the Supreme
Court, penal section ) 10,

To corroborate the art. 106 Criminal Code, that the extent of
educational internship will be given unlimited time and that can only last
until the age of 18 years, with the art. 107 Criminal Code, under which, if
passed at least 1 year from the date of the child and gave evidence of
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thorough referral may have his liberation before becoming major may

conclude that such a measure educational freedom monitored and
internment in a reeducation center can not be ordered unless the minor has
not reached the age of 17 years, providing that the legislature itself, in order
to take into question possible liberation before becoming major, the minor

must be at least 1state year reeducation center.

However, by decidin g nr.1/1971 guidance of former Supreme
Court, cited above, it was decided that the measure of internal-reeducation
in the center can be taken against the minor who has reached 17 years,
solution for considerations above, it seems controversial 11.

However, this does not mean that internship measure could be
taken against a child who is approaching 18 years of age, being nonlegal
solution given by the court Brnila that had
who at the time of delivery sentence have only 5 days until the age of 18
years, becoming major remaining until the final decision 12

According art.106 Al. 2 Criminal Code at the time when the minor
becomes major, the court (which was first tried in court on minor under
art.491 Code proc. Criminal) internship may extend for a period not
exceeding 2 years, if it is necessary for the purpose internship.

In this respect, was criticized a solution to long -Court Campulung
Moldovenesc that dispose internal extension measure minor on the
maximum duration of 2 y ears, that does not justify in relation to the date of
completion of the course for qualification in being a hairdresser 13,

Basically, those measures must be always ready for a determined
period of time, so as to appreciate that it is necessary for complding and
completing re-education , without being able to overcome the over 2 years
increased.

Finally, internment in a medical -educational institute can be taken,
according to art. 105 Criminal Code against the child who, because of his
mental state or physical needs medical treatment and for special education.

And it takes time but can not last only until the age of 18 years,
with the difference that it should get your once disappeared due to the
required adoption thereof. With the lifting of the measure (the one who
first tried in court on minor) may, if necessary, to take over minor extent
internship in a reeducation center.

In connection with this mention that it may be the only instance
where an expert medical specialist and confirm the necessity of subjecting
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the child medical treatment and a special education being understood that
the measure may be taken only criminal liability if the minor.
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Si mona GAVRI LN
CONTRACT OF EXCLUSIVE CONCESSION

Abstract

The contract of exclusive distribution is the one by which théeh@f a mark or
the concedesets himself under theobligation that he shouldot practice goodseling
within a certain terrtory but to the co-contractor orsomeone else tltencessionairsets
under the obligation afeliveing the goods that are the object of concessionary cordract,
the grounds of thpolicy of the conceder.

The exclusive character is the mospartant feature of the contract, exclusivity
beingsometime®f adoubk nature:on the one hand, the distributeets himseléinder the
obligation ofnot trading goods providedy another suppliefin his turn, agreesot to sell
the products t@nothercompetito distributor.

1. Definition and judicial characters

Also called, in the French theory and legislationl6 cont ract of sel l in
concessiono, the contract of exclusive distr
holder of a mark or the conceder has been set underthe obligation of not
trading his goods, as far asa certain territory or area of distribution is
concerned with another co-contractor rather than the one assigned under
agreement or with somebody, the concessionaire has set under certain
deliverance requirements as the object of the concessionary contract,
respecting the concede® sommercial policy .

The contract of exclusive distribution is characterized by the fact
that the parties introduce a clause of exclusivity. By the clause of
exclusivity, the dis tributor should obey the imposition of lawful restrictions
and not sign contracts with other suppliers; likewise, the supplier is obliged
not to involve other distributor contract parties.

The exclusivity can refer to the supplying or the selling and can be
either unilateral or reciprocal. These clauses lead in all cases to a limitation
of the co-contractor. On the one hand, they strengthen the commercial
relations between parties and, on the other hand, the parties cannot get into
contractual relations with third parties. For this reason, the clauses of

1R. Bout, C. Prieto, G. Cas, Lamy, Droit economique, 1998
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exclusivity need to be viewed also from the point of the regulations of the
competition.

Taking into consideration the nature of the clause of exclusivity,
the distinction should be made among:

1 The strengthened exclusivity/ the absolute territorial
exclusivity, which gives the holder a monopoly of selling over a given
geographical framework.

1 The simple/ weakened exclusivity, featured by the fact that
there is no exclusivity of selling for certain geographi cal areas, but only the
exclusivity of prospecting for the given area.

i Exclusivity of trademark, by which the distributors is
awarded the exclusive right to trade products under the respective
trademark in a certain area.

The community right 22 admits the agreements of exclusive
distribution, giving them group exceptions from the application of norms
establishing anticompetitive practices, when only two companies are
involved, of which one is obliged not to deliver certain products but to the
other one for the whole or only a part of the common market, to deliver
certain products for reselling.

The restriction of the number of companies refers only to the
agreement under discussion and does not prevent another such agreement
to be concluded simultaneously wit h other resellers and distribution
networks to be built.

The concession is used for consumer goods, such as beer,
refreshments, oil products, cars, machines, equipment for agriculture etc. It
allows the producer to trade efficiently their products and to s upervise
their distribution throughout the network, assuring the development of
sales, the principle of reasonableness of the trade and warranting the
guality of the product. The concessionaires themselves benefit from the
trademark and the advantages granted by the conceder.

The features of the contract
In the contract of concession, a producer or a supplier grants a

trader the right to trade products in their name and at their risk, thus it is
similar to the contract of selling -buying, as the supplier is obliged to deliver

1 CEE Regulation no. 1983/83 art. 1
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the respective goods to the distributor, in a regular manner. The contract
distinguishes from the selling operation as its object assuring, on the part
of the concessionaire the exclusivity of the product distribution to the
suppliers, in a given geographical area anda certain time period, moreover,
being dissimilar from the contract of successive sellingoperation as well.

Similarly, the contract of exclusive distribution is not to be mistaken
for the mandate, as the distributor act for themselves and at their risk.

The contract of exclusive distribution has the following judicial
features:

1 It is a complex reciprocal contract, implying an exchange and
service assembly between the parties.

1 Itis acontract of supplying services.

1 It is a framecontract, allowing the subsequent concluding of
individual contracts of application, giving the general ¢ onditions for the
latter.

1 It is a contract defined by exclusivity, which can be either
simple, that is only for provid ing, or mutual, that is for providing and
supplying.

1 It is a consensual contract, which is concluded validly the
moment an agreement of will is expressed, but in practice the written form
is used.

The exclusive character is the most important feature of the contract.
The exclusivity is sometimes double: on the one hand, the distributor is
obliged not to get provisioned by another supply authority , and the
supplier is obliged at the same time not to sell the products to competitor
distributor. The distributor benefits thus from a monopoly of selling in the
area provided in the contract, leading to the markets being closed, which is
contrary to the competition right.

In other contracts, the clause of exclusivity is limited to the
provisioning segment. This is the case of the contrats regarding oil
products and some beverages. These contracts raise certain problems
related to the establishing of prices, but also, from the point of view of the
competition right, against the rejection of selling and the territorial
protection.

The exclusivity of supplying in a contract of exclusive distribution
allows the supplier to reject the concluding of other contracts with traders
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outside the distribution network. The French judicial system 1 agrees that

the refusal is justified from the point of v iew of the competition right, as

l ong as the <contract contributes to the
condition.

2. Specific obligation of parties

The contract of exclusive distribution/ of concession creates many
obligations for the parties, deriving from the selling, the will agreement
bases as well as from the cooperation agreed upon by the parties and from
the clause of exclusivity.

Obligations of the supplier/ conceder

A The conceder must supply the products in the manner
agreed upon. In case theydo not carry out this obligation accordingly, the
concessionaire/ distributor can claim indemnifications, but they can also
request support for the forced execution. If the products offered are not
competitive, the responsibility of the supplier is not qu estioned, as each of
the parties takes the commercial risksupon their shoulders .

A The conceder must respect the exclusivity areas established.
He cannot sell, directly or indirectly, to another person or grant the
distribution right in that area and he corveys, to the distributors , all the
orders he gets for the respective area, so that the latter can negotiate
directly with the persons who are interested. This is the case of the
obligation of non -competition, which the conceder has to the distributor. In
other words, this is the only o bligation that can be imposed on the supplier
from the point of view of the competition right, according to the CEE
Regulation 1983/83.

A The conceder bears the responsibility of to assistng the
distributor. This assistance represents the essence of the contract ananay
consist of technical, commercial or financial assistancecriteria.

A The distributor is granted the free and secure use of the
productd ¢rademark by the conceder who is responsible for the process
being carried out. This is not the case of a trademark license, as the

1R. Bout, C. Prieto, G. Cas, Lamy, Droit economique, 1998
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distributor cannot apply the mark on the products; it is a simple
transmission of usage.

Obligations of distributor/concessionaire

A The distributor is under more and tougher contract
obligations than the conceder does. These give him a certain safety, but at
the same time they put him in a position of economic dependence. Not
carrying out the obligations he took upon himself leads to either action of
cancelling or to action in contractual responsibilit y.

A The distributor must acquire the products of the supplier,
applying the cause of quota share. This clause, which stimulates the
competition, implies as a rule the obligation to acquire a pre -established
quantity of products, but can also be analysed for the benefit of the
distributor, as an obligation of means, being a goal the latter has in view.
Often, the contract establishes the obligation of the distributor to have
stocks and to maintain them, in order to respond to the needs of the clients.
He has to acquire the products at the price agreed upon and to resell them
as the supplier indicates.

A The distributor must take all the necessary measures in order
to keep the unity of the network and to defend the image of the conceded
trademark. He is obliged to respectthe law for the commercial policy of the
supplier, the sale methods of the latter and to arrange the selling spaces so
that the clients should be able to identify the participants in the network,
and the personnel must be qualified and trained to give appropriate post -
sale services. He cannot dsclose the economic, technical or financial
information which can favour the competition. For this, the contracts
contain penalty clauses or severe commissioning pacts.

A The distributor must respect the sale practices carried in a
given area. He is under the obligation of not acting outside this territory,
practicing an active policy outside the exclusivity area, which implies a
number of problems from the point of view of the competition right.

A The distributor has, therefore, the obligation of non-
competition and of loyalty to the supplier. The French juridical system 1
admitted that, in such cases, the supplier can invoke the exception of non-
execution of the contract, refusing to deliver the quantities of p roducts
agreed upon by the parties and initiating the procedure of direct sale. The

1R. Bout, C. Prieto, G. C&, Lamy, Droit economique, 1998
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distributor must respect the clauses of the contract by which he is
forbidden to sell directly or indirectly the product or to favour their sale. If
he trespasses the exclgive territory of other distributors in the network
willingly, he will be the one liable to penalty in the area.

This solution does not comply with the norms of the competition
right, because the distributor is not free to compete with others. This is the
meaning of the notion of absolute territorial protection.

The CEE Regulation 1983/83 establishes the restriction
framework for the competition that can be imposed upon the exclusive
distributor:

1 the interdiction of manufacturing or distribut ing the
produ cts in competition with those provided in the contract;
1 the obligation, according to the contract, of not buying the

products in order to resell them from another one than the one involved in
the agreement;

1 the interdiction of advertizing the contract products, of
setting up any branch or keeping any warehouse for their distribution
outside the conceded area.

The agreements of exclusive distribution are not anti-competitive if
they contain clauses by which the distributor is set under the obligation of
buying a minimum quantity of products or sets of products, to sell the
products provided in the contract under the marks or presentation
indicated by the supplier, to take measures of promoting the sale
(advertising, maintaining a sale network or a stock, assuring the service
and warranty for the clients, use of specialized personnel).

The presence of other restrictive obligations of the distributor lead
to the loss of the benefit of group exception for the respective agreement,
as a whole, the exception not being possible other but on an individual
basis, if the advantages given are superior to the disadvantages resulting
from the limitation of the free competition.

Taking into consideration the provisions of the CEE Regulation
19/65, the agreements of excludve distribution are considered anti-
competitive practices when:

| the products in the contract are not the subject of the
effective competition of identical or similar products, in the conceded area;
| the access of other suppliers in different steps of distribution

is substantially restricted;
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1 the intermediaries and users cannot procure the products
from the distributors outside the conceded area, under the conditions these
distributors practice regularly on the market;

1 the exclusive supplier either exclude, without good reason,
the delivery within the conceded area of categories of buyers rather than
not being able to honestly trade the products or applies different prices or
sale conditions, or even sells for excessive prices the products included
under the contract.

3. Cessation of the contract

The duration of the contracts of exclusive distribution is freely
established by the parties, taking into consideration the provisions of the
competition right, which limits to 5 years the duration of the clauses of
exclusivity. According to these provisions, the contracts of exclusive
distribution concluded for unlimited duration or for more than 5 years are
reduced to such a time period. The contract concluded for limited duration
shorter than 5 years ceases onthe date agreed upon by the parties.

For the contracts of unlimited duration, any of the parties can cancel
unilaterally the contract, without this action being considered abusive, if
there are justified reasons and respecting a notification term, either
established by the parties, or another justified reason.

A problem related to the ceasing of the contract concerns the
product stocks. The question is whether the supplier is obliged to receive
the products acquired by the distributors which have not beensold during
the contract time period , the moment he gets out of the network. As a rule,
the distributor is the owner; the French courts decided, on the other hand,
that the ex-distributor who sells the products under the mark of the
supplier acts as an unloyal competitor; the courts cannot oblige the
conceder to take over the stocks, as the distributorruns for the commercial
risk. As a rule, the parties establish in the contract clauses these situations,
either authorizing the distributor to sell these sto cks after the cessation of
the contract or the supplier taking them over.

Considering the clause of price, there appears the issue of respecting
the principles of free competition. This issue appeared in the Volkswagen
case:

The Volkswagen car company forbade its German concessionaires
to reduce the price of the new Passat model, recommending a unigue sale
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price. The board considered that this practice infringes upon the principles

of free competition provided by the agreemen

million to the Volkswagen company.

Volkswagen overturned the decision of the Board in the superior
Court, for the reason that the common principles regarding the free
competition were not infringed upon, as the limiting of the sale price of the
new Passatmodel was unilateral, the producer and the concessionaire not
having an agreement for that sort of thing. .

According to TCE art. 1, par. 1, concerning the agreements between

compani es: OAny agreements bet ween compani e

groups of companies, as well as any practices between companies, which
affect the trade between the member states having as an object or as an
effect preventing, limiting or distortion of the competition within the
domestic market, especially the direct or indirect statement of price for
selling or buying or other conditions of commercial transactions are
incompatible with the common market and are thereforef or bi dden 6.
TPl cancelled the decision of the Board to apply a fine to the
Vol kswagen company, bespeoyed thal the cargprodudget can ot
and its concessionaires fom Germany concluded an agreement of will, in
order to impose a certain sale price, the agreement being no more than a

unil ater al act of the Vol kswagen company.

the effective acceptance on the part of the concessionaires of the price
recommended by the producer.

To state the limitation of the free competence sanctioned by article
81 TCE, it is necessary to prove that there is an agreement between the two
companies, that is an agreement of will between the two parties, and not a
simple unilateral decision of a company.

The argument of the Board stating that the agreement of will
between the producer and the concessionaire, in order to impose a certain
sale price results from the contract of concession itself between these
parties will be rejected because, by concluding this contract, the
concessionaire would accept implicitly the condition that can be imposed
afterwards by the conceder, even if thesedo not conform to the common
disposition.

The court considers that the act of signing a contract of concession
cannot be taken as a tacit acceptance, in advance, of some further initiatives
of the conceder, able to oppose the common principles concerning the free
competitio n within the domestic market.
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To apply the protection of article 81, par. 1, TCE, the Board must
prove that the concessionaire agrees with the anticompetition initiative of
the conceder, in other words, there
parties.

The Romanian legislation contains a similar provision i ol t
forbidden to reach any express or tacit agreements between economic
agents or association of economic agents, any decisions of association or
practices between them, having as an object or effectthe limiting,
preventing or modification of competition on the Romanian market or on a
part of it, especially practices that lead to the direct or indirect statement of
prices for selling or buying, for tariffs, discounts, increases, as well as any
other unjust commercialc ondi ti ons; (é) 6

1lLaw 21/1996 art. 5 modified by OUG 121/2003
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Florin TUDOR 1
SETTING UP A GUARANTEE SUFFICIENT TO ENSURE THE
PAYMENT OF DEBTS (CUSTOMS) FOR GOODS PLACED UNDER
A COMMON TRANSIT PROCEDURE / COMMUNITY

Abstract

The customs duties and other taxgsplecable to goods shall be temporarily
suspended if the goods are placed under the common transit / community. To ensure the
payment of customs duties and other charges resulting from debt incurred (customs)
during a transit operation, the principal boumdust provide a guarantee.

Keywords: Common Transit / Community, guarantee, principal bound, guarantor.

1. Introduction

A guarantee can be set up in the form of a deposit or a guarantor. The
guarantee can be isolated and then is covering a single transitoperation, or
it could be global - in which case covers several operations.

The isolated guarantee furnished by a guarantor may take the form of
isolated guarantee vouchers issued by the principal bound. The use of the
global security is a simplification measure in relation to the normal rules
regarding transit and is therefore subject to authorization.

According to the Article 7 of the Convention, appendix 1in
conjunction with Article 95, Article 342 CCC (3) and Article 446 of the
Customs Regulation (CCC) as an exceptional measure, is not necessary to
set up a guarantee in the following cases:

- the exemption from setting up a guarantee provided by regulations:

9 for certain modes of transport,

9 for public authorities under the Community transit

- exemption from setting up a guarantee granted by authorization
- exemption granted by a by national decision:

1 Dunarea de Jos University of Galati, Faculty of Law, Florin. Tudor@ugal.ro

2 See Atrticle 6 (1) Appendix 1 of the EGEFTA Convention on a common transit
procedure of 20 May 1987, Jol 226, 18.08.1987 as amended (the Convention) and
Article 193 the Community Customs Code (CCC).
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9 if the Contracting Parties agree among themselves on a bilateral or
multilateral agreement, to abandon the set up of the guarantee regarding
the common transit op erations involving only their territories;

1 if a contracting party decides to waive the guarantee for the transit
operation taking place between the office of departure and the first office of
transit;

9 if the customs authorities of the State shall not claim a guarantee for
a Community transit operation whose total amount due to be guaranteed is
below 500 Euros.

2. The need of a guarantee

Setting up a guarantee sufficient to ensure the payment of debts
(customs) which are likely to be born - in regarding of goods - is a
mandatory condition for the transport of goods under cover common
transit / community.

If the amount of the guarantee proves to be insufficient, the office of
departure cannot deliver the goods in transit as long as a guarantee is not
brought to cover the full amount of debt (customs) which are likely to be
born. The office of departure in this condition will not grant the status of
free of customs for the goods if the documents presented shows that the
guarantee was not set up by the principal bound of the transit operation
concerned.

3. The calculation of the guarantee

As a general rule, this calculation is based on the higher fees related
to those goods from the country of departure. It is necessary to take
account of all customs duties and other taxes, egg.: duty, VAT, generally
applicable to the import of these types of goods concerned. Regarding the
customs duties, the highest fees are the conventional one.The privileges
derived from the presentation of some elements at the time of release for
free circulation (movement), such as benefits of preferential tax, or of a
contingent, are not considered.

The calculation of the flow is based on the import duties which
would have been imposed to the imported goods of the same type from the
country of departure, in case of free circulation.
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The Goods in free circulation in a contracting party (EU member
state) should be treated as goods imported from third countries (non EU
member states). The same rule will be applied if community goods are
placed under the common transit. They are regarded as nonEU at the time
of the calculation in order to guarantee the payment of any of customs
debts that would arise in a contracting party other than the Community.

The goods in question are classified under Customs Tariff. If they are
not included in Annex | Appendix | of the Convention / Annex 44C RVC
and their classification is not possible or appropriate, the amount of
guarantee can be estimated.This estimation will take into account the fact
that the guarantee shall cover the full amount of debt (customs) likely to be
born. In exceptional cases where an estimate is not possible, total guarantee
is allegedly set to 7000 Euros.

The main idea of Article 56, paragraph 1 of Appendix | of the Second
Convention applies both to global guarantee and to guarantee isolation.

If the goods constitutes a increased risk of fraud, listed in Annex |
Appendix | of the Convention (Annex 44c RVC), the calculation is made
based on classification of goods.

If when establishing the amount of an isolated guarantee for goods
for which a minimum charge is indicated in Annex | Appendix | of the
Convention (Annex 44c RVC) and the minimum quantities are exceeded,
the result of calculation must will be compared with the minimum amount.

If the result exceeds, the total amount of guarantee is based on calculation.
If not, the amount of guarantee is based on the minimum amount of the
Annex.

Examplel:

A transport of 3 tons of butter (position HS 0405.10) is placed under
transit country X. The customs duties and other taxes applicable to goods
in this country normally require a guarantee of 7500 Euros. However, as in
column 5 of Annex indicated that the guarantee applicable to the product
covered amounts to less than 2600 per ton, the guaranteawill be set at 7,800
Euros.

1 See the Handbook of transit - the document TAXUD/801/2004, with the
amendment of 2005.
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4. The guarantor

The guarantor can be a third person, or entity, distinct from the
principal. The guarantor is established in the contracting party and is
where the guarantee is approved by the competent authorities.

Regarding the Community, the guarantor is not necessary to be
established in the Member State where the guarantee is lodged or approved
by the customs authorities.

When a bond has been approved in another Member State, the proof
of the approval must be consistent with the existing provisions of the state
guarantee officer.

A guarantor must choose residences in all countries where the
guarantee was valid or when the law of a country does not provide this
option, it must be to appoint a trustee. Choosing the residence offers to the
guarantor a place to operate his activity and to the competent authorities
may carry out all formalities and procedures to guarantee, in writing, in the
legal form provided.

The trustee is a person or entity designated by the guarantor.

This procedure permits verifying the receipt of written notification
and the documents addressed to a guarantor in any country where a
customs debt is likely to be incurred in relation to goods placed under
transit.

5. The isolated guarantee

A guarantee in form of a deposit in cash may be lodged at the office
of departure as provided by the provisions of the country of departure. It is
returned when the system is downloaded.

As a general rule, usually the leaving office is responsible for
redemption. This office announces the principal bound at the time of the
deposit and it will interest about the preferred method of reimbursement. If
the principal bound opts for a transfer, the office of departure notes the
bank account references and advises him that the tansfer costs will be in
his charge.

When the guarantee office is not the office of departure, shall retain a
copy of the bail. The office of departure must inform the office of guarantee
of resubmitting the original to the principal bound.
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The guarantee ad for the guarantees securities isolated by TC 32,
does not contains the maximum amount of obligations.

The office of guarantee shall ensure that the guarantor has sufficient
financial resources to pay full customs duty that may arise.

6. The obligations of the principal bound 1

The principal bound must ensure that the amounts involved do not
exceed the reference set. He takes all necessary measures to comply with
this requirement and to monitor the reference amount is not exceeded.

The competent authorities specify the control procedures in the
authorization. They can examine the proposals made by the principal
bound. Control method should enable the principal bound to determine
whether the amount committed for transit operation shall not exceed the
reference amount.

From this point of view the competent authorities could ask in
particular to the principal bound to keep a copy of each transit declaration
that submitted it and also the amount plus other charges as calculated and
estimated.

In particular, he can calculate the reference amount by deducting
from this, the amount committed for each transit operation when placing
goods under transit. Then pay again the reference amount when he is
informed about the end of the transit operation.

The principal bound can stipulate that the transit operation has
ended after the goods must be presented to the office of destination.

When the principal bound finds that the reference amount can be
overcome he must take appropriate action in relation to authority and if
necessary, to make predictions in order to prevent possible following
transit operations.

If the principal bound does not inform the office of guarantee about
the exceed reference amount, his authorization can be revoked.

Bibliographical resources:
1 COM (97) 188 final, 30.4.1997- Action plan for transit in Europe

New Computerized Transit System (NCTS)

1 For details see art.56 (1) (4) Appendix | of the Convention, Art. 379 (1) (4) CVR,
Art. 53 (2) Appendix | of the Convention, Art. 376 (2) CVR.
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Customs Regulation - (EC Regulation no. 2454/93 from 2 July 2993,
0OJ L 293 of 11.10.1993 and its amendments)

http://europa.eu.int/eur -
lex/en/lif/ind/en_analytical_index_02.html
http://europa.eu.int/comm/taxation_customs/customs/transit/in
dex_en.htm

EC / EFTA Convention on a common transit procedure from 20
May 1987, J.O.L. 226, as amended 18/08/1987
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Andreea Elena MIRICN
MORAL AND LEGAL RESPONSIBILITY

| call free a thing that exists and works only in the necessity of its
nature, and a constrained one the one which is made to exist and work by another
in a certain determined manner.
Spinoza d Letter no. 58 to G. H. Schuller

In the course of time, the deterministic doctrine has known several
variants, more or less rigid forms. Absolute determinism, according to
which the human being does not have the freedom to choose and at any
moment acts by some immutable laws which he cannot oppose, was
promoted by famous thinkers, among whom Arthur Schopenhauer,
Sigmund Freud, etc.

Any human, being what he is and placed in the given circumstances
at a given moment, circumstances which are themselves the result of
necessary causes, could not possibly do anything but what he is doing at
that moment. Al so, t he <lifetinalligs mharorat i on
major aspects, is as precisely determined as clockwork

Relative determinism is illustrated in the works of think ers like
David Hume i John Stuart Mi |1, Accor di
there is no contradiction between accepting, together with the idea of
determinism, the thesis that the human being sometimes acts freely. Free
act does not signify devoid of c auses, but it means that the human being, in
that particular case, acted without being constrained by an external force.
There are occurrencesit that have been referred to previously i when the
human being acts under the pressure of circumstances ( sefdefence, state
of necessity, physical or moral constraint) or without being aware of his
acts and their consequences (irresponsibility, intoxication, minority). But
there are also occurrences when man acts freely, according to his will. The
difference between free acts and imposed acts resides not in the absence or
presence of causes, but in the categories of causes at the basis of various
activities and decisions.
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Similarly, the adepts of these theories deem that there are no
contradictions between determinism and moral responsibility. An
individual is accountable for his acts morally (and not only), if he acted
freely when performing those acts. Freedom is nothing but the choice made
by the human being when pursuing his goals. The promoters of
determinism find this theory extremely flimsy. This is how, they say, we
can be both deterministic (accepting the notion of unchangeable laws) but
also free, in the sense of holding accountable and punishing those behaving
improperly. John Stuart Mill stated that man could strive to get better,
more virtuous, consciously living by his own free will and by his own free
will, which is of course commendable. Freedom exists and character
shaping is possible. Absolute determinism does not accept such a thesis.
Sometimes the human being has the impression of being free, but this
freedm is only an illusion. The man who considers himself free is like a
butterfly flying and thinking that it is carrying the entire universe, when in
fact it is the universe that is carrying it.

Man pursues all through his life the fulfilment of certain desires and
the attainment of certain goals. But with regard to choosing these desires,
he is not free. He will choose a path or another to fulfil his desire, but he
cannot choose the desire itsel. His passions take over. He is not really free
to act, but he seems so, under certain circumstances. These arein a
nutshell, some of the arguments brought by Schopenhauer in favour of
absolute determinism. Man knows for certain what he wants to do, but he
cannot master his desires.

Determinism, whether it is absolute or relative, states that
sometimes man, by his desires and the choices he makes, may influence
destiny, but even so, in the opinion of certain adepts of absolute
determinism, he is not responsible for his acts from a moral point of view.
In fact, this is the main difference between absolute and relative
determinism.

cC. A. Campbel llsFree Wil ehPFseudBp a b é1rededs 6
with te issue of moral responsibility, from the poi nt of view of the
individual with an under normal intellectual level, on the one hand, and
from the point of view of the individual with a higher intellectual level, on

1C. A. Campbell - Is Free Will a PseudBroblem?Mind, 1951, op. cit. Sidney Hook -
Determinism and Freedom in the Age of ModeareBceNew York University, 1970, p.
122 and the next.
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the other hand. The individual who questions life less and has a simpler
manner of thinking will consider that a man acts freely and is morally
responsible for his acts in case there are no external constraining factors
which may force him to make a certain decision or do a certain thing. The
intellectual opines that, for moral responsibilit y to be possible, there should
be no external constraining force and the individual should have the
possibility to choose and shape his character, that is, in other words, there
should be no inner forces either which may force him to act in a certain
manner rather than in another.

In conclusion, from the point of view of the superficial individual,
moral responsibility does exist, but from the point of view of the profound
individual, it does not. However, this distinction is not exactly objective.
The profound man, interested in religion, science or culture, may act or
think superficially when he is under the influence of strong emotions: fear,
hatred, revenge, etc. Similarly, the individual who is less interested in the
scientific or cultural aspects of existence, when calm and thinking
rationally, realizes the importance of the inner forces dominating us, our
desires, etc. The decisions each of us makes are influenced by the
environment we have lived and formed in, and the experiences of the past.
It is not too much to say that certain life circumstances may trigger in each
of us the same responses or acts. This view is frequently used in the Anglo
Saxon legal system, in which the guilt of an individual is decided by jurors.
Lawyers often plead in favour o f defendants by means of the following
type of arguments: any individual, if he had lived the life of the defendant
(deprived of family love and attention, deprived of education, living in a
hostile and aggressive environment where nobody could infuse moral
values into him, etc) , if the jury had lived through what he had lived, they
would have made the same unfortunate decisions. And it was not rare
occurrence that such arguments could persuade a jury made up of persons
who may not have had a high moral or educational level. Doubt is instilled
i nt o t &wulandihidtrue that none of us can be certain about what
decisions may have been made if life or fate had been so hostile. The one
who is without sin should be the first to cast the stone.

The influence of the subconsciousmind (i.e of factors determinantly
affecting our acts and decisions, and of which, normaly, we are not aware
of ) on the reactions of people has been considered by philosophers over
time (especially important are, in this regard, Friedrich Nietzsche or Arthur
Schopenhauer). The concept as such was established by Sigmund Freud
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and has acquired tremendous importance with the pathology studies of
present day psychiatrists. The studies on the human mind (and this is not
about people suffering from serious mental illnesses who are not aware of
the seriousness of their acts or their consequences) have shown that what
used to be considered the free will of the human being is in fact a
consequence of the influence of certain very powerful factors that, in most
cases, we are not aware of. For instance, in choosing the life partner, an
individual can hesitate a lot, weig h various aspects of situations and make
the decision after extensive deliberation, thinking that they have made an
informed, mature and conscious choice. In fact, their choice was
determined by childhood trauma, the parental role model they had or
lacked, the fears and phantasies dominating their first years. That is how
what seemd to be a free and conscious choice is only theresult of the
influence of factors that the individual in question is not even aware of, in
most of the cases.

John Hospers, in his essayo Wh a t Means T,iwbonglerskFr eedom?56
about the foundat i omorl resdonsibilityetheifreedomv i dual &
of choice, under the circumstances in which we are influenced by these
unconscious factors, and our acts are anything but free.

Many times moral responsibility is associated with premeditation
and it is considered that what is premeditated may result in impo sing a
penalty in case breaches of law occur, of course. But it is hot every time that
moral facts are premeditated. For example, if somebody witnesses a very
serious car accident, he does not pass by heedlessly, but calls the
emergency service, tries to kelp the injured, maybe even saves lives by his
prompt response, but such an attitude is not premeditated or prepared in
advance, it is just a spontaneous, natural reaction.

Also, in criminal law, premeditated acts are more severely punished
by the lawmaker. The crime committed as a result of a spontaneous
conflict, which does not show prior criminal intent, is deemed less serious
than the cold-blooded planning of a crime. But even this premeditation
may hide unconscious motives at the basis of the criminal act, which do not
draw the attention of the transgressor, at least in the opinion of the adepts
of absolute determinism.

It may also be considered that we are morally responsible for our
acts that can be rationally explained. But not even this criterion is relevant:
p e o 5 Ip@en@r of argumentation varies from case to case, and finding
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rational reasons for our acts does not mean at all that we are not influenced
by unconscious factors.

It is a fact that we act freely when we are not constrained by certain
factors, in a sense or another. Sometimes the constraint is obvious, i.e. an
external factor drive s us to make certain decisions. For instance, when we
are attacked or physically assaulted, the si
forces us into being aggressive in turn to defend ourselves. It is the same in
the case of a neurotic individual who has the mania of washing his hands
constantly, but his impulse lies inside his own mind 1, in a trauma he is not
aware of on a conscious level. He may even find a rational explanation for
his behaviour: he washes his hands to remove germs and not get sick, but
this is not the real cause.

An alternative to discovering which of our actions result in moral
responsibility is as follows: let us assume that we are responsible for all our
acts which are not determined by unconscious causes, childhood trauma.
Man cannot be made responsible for his adulthood acts if these acts, no
matter how reprehensible, are the result of traumatising treatments
inflicted by other adult s (parents, tutors, teachers, etc.) in his early years.
He is not deviant at present as a result of consciously choosing this
attitude, but because he was hurt in the past, and he is responding to such
a situation or his behaviour and reactions are strongly influenced by it. But
even in this attempt at uncovering the acts and facts for which the human
being is morally responsible does not lead to conclusive results, as most
acts and failures to act are also, orfor the most part, based on unconscious
causes.

This theory is as plausible as can be. It was proved that a human
being acts in a wrongful manner, harms the others, because he was hurt at
some point in the past. But there is no question of exoneration on these
grounds. First, it may be stated that it is precisely the harm inflicted that
should render the individual aware of the consequences of certain facts
and determine him not to behave himself in such a reprehensible manner.
On the one hand, accepting such a theory may have as a consequence the
possibility to commit several abuses under various pretences. Related to

16An unconscious representation is therefore one
existence we are stild]l ready to acknowledge bas
Sigmund Freud & The Psychology of thé&nconscious,Trei Publishing House,
Bucharest, 2000, p. 25.
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patients subjected to psychoanaltics therapy, it was proved that certain
experiences they had pretended to have had were in fact figments of
imagination, which had never taken place in reality.!

Understanding the causes of criminal behaviour does not mean
exoneration from law penalties. But it still has effects, from the point of
view of moral responsibility, in the sense that the perpetrator no longer
seems so morally responsible for his acts. It is a proven fact that
helplessness and the anger caused by the lack of love and attention in early
years irreparably affects the human being and may have very serious
consequences, as most serial killers have such a past. To understand is to
forgive, at least partially. In the end, the whole society is to blame, morally
speaking, for the destiny of some of its members. They are criminally liable
for their acts, in some states the death penalty is still in force for certain
crimes even today, but there still remain unresolved questions about their
moral responsibility. Are they really responsible? Have they really had the
chance to choose another lifepath? These are questions that will always
remain unanswered.

Any society should necessarily possess a legal system, criminal
legislation and appropriate penalties.2 Even if one agrees with the
determinist thesis that people are not morally responsible for their facts
and acts, from a utilitarian point of view however, it is to be remarked that
the legal system is necessary in any society: in order to prevent possible
abuse, to protect the innocent, to feel safe in the world we live in. It is
necessary to impose penalties, to remove he individuals who, for reasons
that are or not imputable to them, re present a danger to society, for their
fellow humans. Otherwise, one would miss the entire purpose for which
people live in communities and abide by laws, thus limiting their freedom
to move and act.

The reply of moralists to the argument that there could be no
guestion of peopl eds mor al responsibility

161t is difficult to question the fact that the
psychosis, that it also represents here the warehouse where the material or the
model for shaping a new reality originates. But the new external, phantastic world
of psychosis attempts to repl akThePsygholegy nal r eal it
of the Unconscioug;rei Publishing House, Bucharest, 2000, p. 280.
2 Richard Brandt 8 Determinism and the Justifidlty of Moral Blame,op. cit. Sidney
Hook - Determinism and Freedom in the Age of Modern Sciedew; York University,
1970, p. 149 a.s.o;
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individuals who grew up without care and attention, or in orphanages and
still did not turn out to be criminals. Therefore it is possible to overcome
this trauma, according to mor alists. Thus, there are no excuses for the
others.

But unfortunately things are not exactly so. Certain individuals are
merely luckier than others and manage to overcome early childhood
trauma. It is not a question of force, but of luck, just like it is t o be born and
raised in a normal, caring family who loved, educated, supported and
taught how to overcome certain emotional issues. Such an explanation may
seem superficial, t hat luck is the key to
merely luck that makes us be born and raised in a certain environment,
overcome certain educational gaps, become criminals or not, and another
better explanation is hard to find.

The moralist sheltered in his own world, who has never suffered
anything too harsh, never had to make tough choices, and never lost
anything important, is quick to judge: whoever did something wrong
should pay. | have not done anything wrong, so | am not to blame. But
science showed that evil is never gratuitous; all human acts are determined
by factors that had impacted on and shaped human character and conduct
l ong before evil occurr edslfelishmostofthd | uence of
times stronger than the influence of good. Doing something wrong is much
harder to resist than doing something rig ht, and such a statement is by no
means a sentence, but a proven fact.

According to the words of William Faulkner 1, we should not even
once look at evil and corruption, but sometimes we cannot help it, we are
not always warned not to do so; we should alw ays resist such temptations,
as we should start much earlier and be ready to say no long before seeing,
or understanding what such a thing as evilmeans.

For lesser breaches of the rules of social conduct we are more
inclined to be understanding. We easily forgive rude behaviour if we are
told that such a conduct was brought about by physical pain or health
problems, lack of sleep or the like. It is not hard to understand why
somebody with a terrible toothache behaves grumpily, maybe even shouts
at people, even if such an attitude is not justified. All these reactions and
behaviours appear normal once we know their cause. They are to be
excused and understood, as they may happen to any of us. Luckily, the

1 Requiem for a NurlJniversul Publishing House, Bucharest, 2001.
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events that may irreparably traumatise a child in hi s early years are not as
frequent. Maybe that is why we are more intolerant and reluctant to show
understanding; most of us did not have to cope with anything similar,
being loved and raised in a united family, receiving instruction, help,
protection and constant encouragement. Such things seem normal, as we
have had them since the very beginning. They have never been denied to
us, and that is why we have not realised that everything had to do with
luck rather than anything else.

Another danger that has to be evinced regarding this theory of the
lack of moral responsibility refers to certain unavoidable consequences it
produces!. If it is admitted that all human acts are predetermined by
genetic predispositions, and mostly by the conditions in the early ye ars, the
following conclusions may be drawn: (1) people should never feel disgust
or disapproval towards the behaviour of the others and should not bear
judgement under any circumstances; (2) nobody should ever be punished
for his past acts; (3) perpetratas of grievous crimes should not have any
regrets or remorse, as they are not morally responsible for them; (4)
nobody should ever feel proud for the very difficult things they achieved,
as they were part of their destiny; (5) nobody should ever be admired for
such things, on the grounds mentioned before; (6) no reward should exist
for good deeds, for deeds hard to accomplish or for personal sacrifices, etc.

The issue is however open to debate. The theory of the lack of moral
responsibility includes argume nts whose validity is beyond doubt. But it
also has consequences which are hard to accept. Ultimately there are
individuals who commit heinous acts, grievous offences, because of the
environment they were born and raised in. They have never been protected
or loved. But removing all responsibility is not possible and anyway,
nobody expects it. We should probably be more careful about the people
around, childrent6s raising and educati on, ar
level should result in a drop in crimin ality and a higher number of
accomplished individuals, normal from a mental point of view, much less
inclined to harm the others around (to respond by doing harm when
harmed).

1 Richard Brandt 8 Determinism and the Justifidiiy of Moral Blame,op. cit. Sidney
Hook - Determinism and Freedom in the Age of Modern Sciem®y York
University, 1970, p. 149 a.s.o.
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The phil osopherds mission is to wonder
such an issue as moral responsibility or free will is extremely important,
raising in turn several other questions. It seems that our ultimate interest
resides in finding out the root of evil and the means to avoid it. Or even
more importantly, can evil be avoided?

.
y [
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Dragol DAGHI E
CONDITIONS REQUIRED FOR APPOINTING AN
ADMINISTRATOR

Abstract

Appointing administrators is traditionally done by a double manifestation of will
between associates and further between associates and administrator. This union between
stating the will between associates reunited with accepting the administrator gets the form
of the mandate.

When considering the role of the administrator function, the law enforces the
fulfilment of some conditions for being able to accede to it.

The condibns requested for getting the administration function are divided into
personal conditions and partner conditions. When grouping them, there is taken into
account the criterion how these aim the admini st
by the traling company, by taking into account the intrinsic connection between the
administrator and company.

The appointment of the administrator is traditionally done by a
double manifestation of will 1 between the associates and further between
associates and adninistrator. This union between stating the will between
associates reunited with accepting the administrator gets the form of the
mandate.

The mandate conferred to the administrator does not need, prior to
the amendment of Law no. 31/1990, an express aceptation, being
sufficient, according to art. 376 Commercial Code, the tacit acceptanced T h e
merchant who does not want to get a task must bring into notice to the principal

aboutthenor ecept i on, a sThetacihacceptaceponld nsis|l e . 6

in unfulfilling operations for the company
1 Ghe. Piperea, Soci et n Ti c o mer c Aauisecomumptay aAll Beckde capi t al
Publishing House, Bucharest, 2005 page 126 (quoted hereinafter Companies The

appoint ment of the administrator is based wupon

general assembly, taken into account either at forming the trading company or
further during the life of the trading company. The author suggests the
qualification of appointing the administrator as being a double of the convention:
appointment into the function (manifestation of will between the associates) and
the mandate (the convention between the associates and administrator).
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signatures to the trade registry, operations which would highlight the
accomplishment of the tasks specific to the administrator function L.
However, in the light of the current regulati on, art. 1532 par. (3) of Law no.
31/1990 6 f or the appointment of an administrato
point of view, t he per son Aspopsequenteed must ex
Law no. 31/1990 derogates from the joint right, art. 1533 par. (2) Civil Code
and art. 376 Commercial Code according to a doctrinaire opinion?, this
exact express acceptance of the administrat
existence of a contract between the administrator and company, a mandate
contract of special features. This provision is also applied only to the
limited trading companies and, as consequence, the rule of tacitly accepting
the mandate is applied to the trading companies of people.
When considering the role of the administrator function, the law
enforcesthe fulfilment of some conditions 2 for being able to accede to it.

1 In doctrine, before the legislative change in 2006, respectively by Law no. 441

dated 27"Nov e mber 2006, published in 0Thos Of ficial J
of 28" November 2006, the occurrence of a confusion was found out regarding the

tacit acceptance of the mandate of administrator referring to the plurality of this

mandate of legal labour report, which would create difficulties in precisely

knowing at some point the administratords positi
the relations to the society or third parties. As solution to this problem, the

conclusion of an administration contract was suggested (similar to the

management contract), by the administrator with the trading company & Ghe.

Piperea, So c i e qudtd pabeel26. The idea is alsofound at St. Cir penar u, S.

David, C. Predoiu, Ghe. Piperea, Soci et A Ti comercial e. Regl emen
Jur i s prAlBatlePublishing House, Bucharest, 2002, page312-314.

2 Ghe. Piperea, Drept comercialvol. I, C.H. Beck Publishing House, Bucharest, 2008,

page 203 (quoted hereinafter The Course The admi ni strator®s appoi nt me
be an offer of contracting, which, followed by the acceptance of the offer, values

the contract.

3 The conditions requested for getting the administration function are divided into

personal conditions and partner conditions - N. Dominte, Organizarea | i

funcTionar ea s g CiHeBedkTPublishing Housen Bucharest, 12@08,

page 251. When grouping them, there is taken into account the criterion of how

these aim the administratords individual person
company, by taking into account the intrinsic connection between the

administrator and society. To my opinion, all conditions aim the administrator and

surely they are enforced by law, not by the society. These criteria only aim the

connection between the person of the future administrator and trading company,
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1.1. Admi ni stratords capacity

According to art. 731 of Law no. 31/1990 6 Those per sons

according to art.6 par. (2) cannot be founders or administrator, managers,
members of the surveillaa council and directorate, censors or financial auditors,
and if they have been chos@ern.6pa.li22y

stipulates that 6t hose peopl e whom, accordi
This interdiction is explained by taki ng into account its quality as
representative of the trading company, proxy of the associates, the
administrator must have full capacity of exercise 1 for being able to draw up
legal documents for accomplishing the social aim. This is also in fact one of
the conditions of the mandate, meaning that the person of the proxy is to
have the capacity requested by law for concluding the document which it
intermediates.

It must also be taken into account the fact that the administrator is
the person exercising the attributes of the social property right 2,
accomplishing both provision acts as well as for preservation and
administration 3. This solution is applied to all forms of the trading
company. In the situation where an administrator would be appointed by
breaching this condition, the sanction intervening is to incapacitate
him/her of the rights conferred by means of the administrator function.
According to this solution, even the documents drawn up by an
administrator lacking the capacity of exercise shall be nullified.

A person lacking capacity of exercise or who has limited exercise
capacity, cannot get and exercise the administrator function of a trading

thesocal |l ed opersonal é6 criteria do not
the administrator in a private environment, but in connection to its relation with
the trading company.

1St.Cha r p e nManaging the trading companies in regularising Law no. 31/1990,
in the Magazine of commercial law no. 2/1993, page 24-25.

2 Ghe. Piperea,S 0 ¢ i edudtelpage ®7; StCrAr penar u, S. Davi d,

Piperea, quote page437.
3 It must be taken into account that by accomplishing trading deeds, the
administrator does not acquire the quality of merchant, as it does not meet the
third condition, namely to only accomplish them personally. As consequence,
he/she fulfils the duty tasks for his/h er employer, not at all does he/she try to
bind for own sake 6 St. Cri r p e nreptucomercial romgna edition, Universul
Juridic Publishing House, Bucharest, 2008, page 74-75.
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company. Thusly, minors under 14 and legally prohibited people 1 lack the
capacity of exercise, are incapableand cannot draw up legal documents on
their own name.

The situations stipulated in art. 6 par. (2) of Law no. 31/1990 aims
the interdiction of appointing the administrator, manager, member of the
surveillance council and directorate, censor or financial auditor. If these
people had such functions and the incapacity has happened after their
appointment into the function, the sanction intervening will be the
incapacity and interdiction of occupying such functions in the future.

The law of the trading companies intervenes and increases the
exigencies regarding the consideration of the persons who have the
capacity of exercise for performing a commercial activity, by expanding the
range of the incapacities and over minors with capacity of exercise, to the
effect of Decree no. 31/1954. This is due because those minors who have a
limited capacity of exercise cannot conclude deeds of settlements unless
they have the approval of the legal representative and by prior
authorisation of the tutelary authority, the situa tion incompatible with the
meaning of the documents, facts and trading operations.

The requirement of the entire capacity of exercise is applied to the
natural person administrator as well as to the legal entity administrator.

1 According to art. 11 of Decree no.31 of 30" January 1954 regarding legal entities

and natural persons. According to art. 9 of the same Decee;:0 The mi nor who has
reached the age of fourteen has limited capacity of ex@étwseinor with limited capacity

draws up the I egal document s, Ast. 1 pEthe nt s or tut
Decreeorders:0 The mi nor who h&nad saydraw up the labbuo contrace e n

or enter into a collective agricultural farm or into another cooperative organisation,

without needing hi s/ helnthecase ehere thé mirorbetiveert or 6 s appr
14 and 16 years of age draws up a labountraot or enters into a collective agricultural

farm or into a cooperative manufacturing organisation, a medical notification will also be

needed, besides parents or tutor's prior approvale minor who is in the situation

stipulated in previous paragraphexercises alone the rights and thusly executes the

obligations sprung from the labour contract or from the quality of member of the collective

agricultural farm or of another cooperative organisation and has by himself/herself the

amounts of money he/sliias gained by means of own wofthe minor with limited

capacity has the right, without needing parents'
savings institutions and to use these deposits, according to the stipulations of the keeping

house regulai ons . 0
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1.2. Admi ni stratoritps respectabil
According to art. 731 reported to art. 6 par. (2) of Law no. 31/1990,
Ot hose persons whom, according to the | aw (é
management, abuse of trust, forgery, use of forgery, fraud, dilapidation, false
witness, taking and iging bribe, for the crimes stipulated blyaw no.656/2002
for preventing and sanctioning the money laundering, as well as for installing
some prevention measures and for fighting the finance of terrorism deeds, by
ulterior amendments and addendums, for the crimes stipulateditby43- 145 of
Law no. 85/2006 regarding the procedure of insolvency or for those stipulated by
this law, with its ulterior amendments and addendudis
From what is exposed by the legislator, it results the administrator
must have an intact morality. This condition herein is applied to all trading
companies, regardless of their legal formz. The admini strator 0
respectability is a criterion according to which a tradin g company can be
qualified as being credible or doubtful, this condition exceeding the
category of criterion of opti on, admini stra
extent, the administratords respectability i
the contracting parties of the trading company regarding the treated
operations.
It is deemed? that the administrator becomes the image of the
trading company regarding the relations with the other people, taking into
account his/her quality as proxy of the company, th usly influencing the
trust barometer of the company.

1 Supreme Court of Justice, commercial section, decree no. 511/1994, in the
Magazine of commercial law no. 3/1995, page 156 & the interdiction is applied only
in the case of final and irrevocable conviction, the incident of presumption of
innocence accordingtoSt. Cnr penar u, 233 Ald see GlePiperea, The
Course page 207; N. Dominte, quote page 253/-254; E. Munteanu, Certain aspects on
the legal statute of the administrators of trading companiesir{lthe Magazine of
commercial law no. 3/1997, page 384 1 ; D. 9doacnidertun,Ti |l e comercial e “n
E u r o p &aversity Publishing House, Bucharest, 2006, page 237.
2 Supreme Court of Justice, commercial and economical section, decree no.
225/1992, in the Magazine of commercial law no. 5/1994, page 73-74.
3 N. Dominte, quote page 254; C. Micu,Or gani zarea administraTiei soci
p e a dJhitary system in the Romanian Magazine of business law no. 2/2007,
page 60.
10z
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It is true the administrator is the one coming into direct connection
with the third parties, representing, within the limits of his/her mandate 1,
the company, but his/her importance must not be exagger ated, by going as
far as qualifying his/her position as being a trust barometer of the
company. | think the trust the trading company benefits by is formed by
sever al el ements and not only by the admini
the share capital is an element which leads to the formation and
preservation of the trading companyds trust,
will the company benefit by reliability. This is because the company's
creditors shall be certain thatheren the debt
must be goods of at least the value of the share capital, having thusly a
guar antee regarding t he sufficiency of t he
credibility related to the value of the share capital is also given by the fact
that this share capital is fixed for the entire period of the trading company.
Other elements that would lead to the formation and preservation of trust
in the company could be the number of employees, social assets, the way in
which the company pays its debts, on due term or even before it, the
eventual incidents of payment in the history of performing the commercial
relations registered to the Central of Payment Incidents, warranties offered
by the bank financial credit institutions, guarantees offered for the works
performed, the goods manufactured or sold merchandises, the age of the
company within the range of commercial activities, the appointment of an
independent administrator etc. Certainly, none of these elements does not
uniquely and remotely determine the formation of the op inion on the
trading company, but they all have a contribution regarding the
gualification of the trading company as being credible or doubtful. As
consequence, the opinions according to which the administrator of the
company would be the barometer of the company ds trust are not
The administrator's respectability also contributes to the blazon of the

1 High Court of Cassation and Justice, commercial secti:, decree no.

1279/27.03.2008 www.scj.ro/jurisprudenta.asp :0 The aim targeted by the | €
the regulation instituted by art55 of Law no31/1990 amended, was that of protecting the

interests 6 the third parties in the relations with the trading company, against certain

Il imitations decided by the company regarding tF
representativesTo this effect, according to art. 55, p&) of the law, the clauses of the

Articles of I ncorporationé. , which | imits the
bodies of the company, are unopposable to the third parties, even if they have been

publ i shed. 0o
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trading company, but in competition with all other configuration factors of
the company®ds reputation.

1.3. Admini stratorids citizenship
Law no. 31/1990 does not stipulate any restriction regarding the

administratords citinzenship. To this effec
provides that in the case of appointing a natural person as administrator,
the Articles of I nc or ptber surnmame, infst mames t consi st

personal identification number and, if applicable, its equivalent, according to the
applicable national legislation, the place and date of birth, domicile and
ci t i z e rAs ltangequence, this function of administrator, may be
obtained by a Romanian or foreign citizen, under the condition that the
constitutive documents of the company would not contain derogatory
provisions, as foreigners have, under the conditions of the law, all civil
rights Romanian citizens also have.

In the case where a lgal entity is appointed as administrator, the
Article of Incorporation must consistin: 6t he name, headquarters, r
registration number in the trade registry or unique code of registration, according
to the appl i c Adhcbnsequeras, theolawadbes rotapwohikit in
any way the appointment of an administrator of legal entity of a nation
other than Romanian.

14, The quality of administratords associ a

According to art. 77 par. (1) of Law no. 31/1990: 6 Those associ ates
representing the ablswe majority of the share capital may choose one or several
administrators almoneaggivocallyh eesults (the) facalty

1 The principle of this condition is deemed to be in the legislation of the Northern
countries, thusly Denmark conditions the appointment into the function of
administrator as Danish resident or citizen of a member state of the European
Union; on the same line, Finland and Sweden enforce the condition of at least half
of the members of administration council and chairman to be residents in the states
of the European Economical Spaced N. Dominte, quote page 255. When fighting
this hypothesis, the community jurisprudence, Commission of the European
Communities vs. Kingdom of th e Netherlands, Case G299/02, J.O.C.E., C 300 of4
December 2004, p. 10, by contesting the condition enforced by the Dutch state that
the administrators of a maritime company should be citizens of a member state of
the European Union or European Economical Space for registering the boats under
Dutch pavilion.
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conferred by the legislator of choosing whether the administrator is
associate or a third party.
This solution is also expressly given by art. 7 letter e which orders
t hat the companyds Articles of l ncorporatio
limited partnership or limited liability: dassoci ates wh o represe
administrate the company or nassociated administrators, theireictification
data, powers that were conferred to them and if they try to exercise them together
or separatehy .
Certainly, the provisions presented refer collectively to the
company, in limited partnership or limited liability, but these can also be
extended to the trading public limited company.
However, in the case of partnership companies, there are applied
the provisions of art. 88 and 188 of Law no. 31/1990:0 The Admi ni strati on
the limited partnership company shall be committed to one or seaeiiaé
associated partners"; 0The administration of
sever al a c tAs comseqpence, tthe kaw ofdthe trading companies
derogatorily orders that in the case of the limited and sleeping partnership,
the administrat ors are only between associates, by thusly complying with
the principle of the connection that must exist between the associates and in
the consideration of which the people company was founded.
A new notion introduced by Law no. 441/2006 by means of which
Law no. 31/1990 was amended, is that of independent administrator 2.
According to art. 1382 of Law no. 31/1990% 0 When appointing the
independent administrator, the general assembly of the shareholders shall take into
account the following criteriaa) stould not be the manager of the company or a
company controlled by him/her and not to have fulfilled such a function in the past

1 Also see A. BeleanuuRhispunderea administratorilor [ dire
soci et n T,in thedMagazine of admmercial law, no. 10/2000, page 137 and
following

2 The notion of independent administrator has its origin in the legislation of the
United States of America and Great Britain, being successively borrowed along
with the notion of corporative governing. The aim of these independent
administrators is in fact to create a counter power which would balance and
equilibrate the chairmanods o rdPhgEele Drai manager 0s
commercial Sociétés commercialddle edition, Dalloz Publishing House, Paris, 2007,
page 274275 and 416.
3 These criteria are contained in Appendix Il of the European Commission
Recommendation no. 162/2005.
10t
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5 years; b) not to have been an employee of the company or of a company controlled
by him/her or to have had such a labour repothe past 5 years; ¢) not to receive

or to have received an additional remuneration from the company or a company
controlled by him/her, or other advantages, other than those corresponding to
his/her quality of norexecutive administrator; d) not to ba significant
shareholder of the company; e) not to have or to have had business relations with
the company or with a company controlled by him/her, during the last year, either
personally or as associate, administrator, manager or employee of a corhjzény w
has such relations with the company, if, by means of their substantial feature, these
are likely to affect objectivity; f) not to be or have been financial auditor during the
past 3 years or employed associate of the current financial auditor oitparcy

or of another company controlled by it; g) to be a manager in another company
where a manager of the company is-e&acutive manager; h) not to have been
non-executive administrator of the company for more than 3 mandates; i) not to
have family redtions with a person found in one of the situations stipulated at
letter a) and d).

A definition of the notion of independent administrator is not given
by law?, by only indicating the criteria which his/her person may be
individualised. It is however d eemec that the independent administrator
must be from outside the company, without any connection with the
natural persons or legal entities from the leadership of the trading company
for a certain period of time and with whom no commercial legal operatio ns
have been concluded.

The Law does not necessarily enforce the appointment of an
independent administrator. In the case of appointing such an
administrator, he/she can contribute to increasing the credibility of the
trading company.

1The European Commi ssi onT62200econtaimmietnldhd i on no.
definition of the independent administrator, being deemed to be the person whom
has no business, family relations or of any other kind with the company, the main
associate or with the management and leadership structures likely to create a
conflict of interests which can affect his/her objectivity.
2N. Dominte, quote page 258.
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In order to contribu te to the independence of the leadership
structures, the German doctrine! has suggested the complete elimination of
employees from the leadership structures of the trading companies.

In Belgian Law, the Buysse Code regarding the proposals for the
non-transacted companies in the corporative governance, suggests the
appointment of independent administrators for balancing the composition
of the members of the leadership bodieg.

1.5. Plurality of functions
Law no. 31/1990 institutes two limitations regarding the
concomitant exercise of the administrator function.

1.5.1. Interdicting plurality. ~ According to art. 1372 par. (3) of Law
no.31/19900 Dur i ng the performance of the mandat e
conclude a labour contract with the company. In the case wheggministrators
have not been appointed from the employees of the company, the individual labour
contract is suspended dunroidertp exerbisethp er i od of t
function of administrators, they shall be subject of the rules of the mand ate
and shall conclude a management contract with the company, referred to in
art. 144 par. (6) of Law no. 31/1990s3.

1 A. Kouloridas, J. von Lackum, Recents developments of corporate governance in

European Union and their impact on the German legal system, in German Law

Journal, vol. 5, no. 10/2004 according to N. Dominte, quote page 259.

2 1t is thusly deemed that the independent administrators shall ¢ ontribute by an

objective vision onto the company, impartial advice, increase of discipline and

responsibility, assuming an important role in situations of crisis, watching over the

succession of managers etc.To this effect, in order to accomplish their role, the

company must proceed with training them, but also with fully and justly

informing them.

3C. Cucu, M. Gavr il , Lew oftBeitchding compadles, nélar ag a,

31/1990. Bibliographical references. Legal practice. Decisions of the Constitutional

Court. Annotations, Hamangiu Publishing House, Bucharest, 2007, page 300.Art.

144 par. (6) of Law no. 31/1990 orders: 0 The contents and duration

obligations stipulated atpar. ( 5) ar e sti pul ated i nlinthhbe managemen

previous regul arisation, t he administratords mandat

independent one or could be burdened either by the quality of shareholder or the

employed one, in the case of doubling the mandate by a labour report 8 Ghe.

Piperea, ObligaTi i | e i rispunder ea administratorilor
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The explanation of the solution of law resides in the incompatibility
between the quality of associate of the trading company and that of
employee of the trading company . On the same line, the interdiction also
imposed by the subordinate status is explained?, which the employee has
regarding the associates, while the administrator may draw up legal
documents on behalf of the company. The provision of the law has an
imperative feature and its breach would lead to incapacitating the person
from the administrator function.

Although the law only refers to the public limited companies, it is
deemed® that these provisions are also equally applicable to the other form
of trading companies.

1.5.2. Limiting plurality . Art. 15316 of Law no. 31/1990 stipulates
thato A natur al person may concomitantly exerci
administrator and/or member of the surveillance council in public tdichi
companies the headquarter of which is on the Romanian territbiy.stipulation
is applied to the same extent to the natural person administrator or member of the
surveillance council, as well as to the natural person permanent representative of a
legal person administrator or member of the surveillance council. The limitation of
the plurality of mandates does not operate in the case where the one elected in the
administration council or in the monitoring council is the owner of at least a fourth

NoTiuni e | AlmBeck Publisking House, Bucharest, 1998, page67 and

following (quoted hereinafter The Responsibility).

1st.Chrpenar u, @340 8. eDavig,aFg Baias,Rn s purmmd eaievi | n a
administratorul ui soci et n8rpI2, page MelrSchiaa,| e , “n Drep
T. Prescure,Legea societnTi BWIOW.Ammeérn ziealiei ncoo.ment ar i i
articole, Ed. Hamangiu Publishing House, Bucharest, 2007, page 4 1 7 ; C., DuTescu
Drepturi |l e e editbn @l Béck RublishingHouse, Bucharest, 2007,

page 343. In the case where the person appointed into the administrator function

opts for maintaining the quality of companyds e
administration function, then the position becomes vacant and the general

assembly must be called together for appointing an administrator, according to art.

111 of Law no. 31/1990. The solution suggested by the legislator is based on the

antithetic feature of the legal relations of the two qualities. This has been suggested

in doctrine and prior to the amendments made by Law no. 441/2006 - St.

Chrpenar u, Drept cthoaditon, ¢ iAla Beck rPabiisbing, HouSe,
Bucharest, 2004, page19.
2C. Cucu, M. Gavril, Cc. B®#doiu, C. Haraga, quote

3StCnAnrpenaru, 28uote page
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ofthe tot al of the companyds shares or
in the surveillance council of a public limited company holding the indicated
fourth. The person breaching the stipulations of this article herein is bound to
resign from thefunction of member of the administration council or of the
surveillance council, exceeding the maximum number of mandates stipulated in
par. (1) in a term of one month since the date of occurrence of the situation of
incompatibility. Upon the expiration dhis period, he/she shall lose the mandate
obtained, by exceeding the legal number of mandates, in chronological order of
designations and shall be bound to return the remuneration and other benefits
received by the company where he/she has exercisedtitiate. The deliberations

and decisions which he/she has taken part in when exercising that respective
mandate remain valido.

Thusly, currently, a natural person may concomitantly exercise 5
mandates at the most, of administrator, in the surveillance councils of some
public limited companies or in other trading companies, respectively 5
mandates at the most of administrator and member of the surveillance
council. The limitation of the plurality of mandates regards not only the
administrator natural person , but also the permanent representative of the
legal entity administrator.

The provisions of the Law are applied regarding the unitary system
as well as the dualist leadership system of the trading public limited
company. This plurality is prohibited, as i t is also peremptorily stipulated 1,
only on the Romanian territory, by being able to exceed the number of
mandates imposed by the Romanian law in the case of accomplishing such
functions to trading companies in other countries. However, the
permissibility of this plurality of administrator mandates must be taken
into account, of international feature, by all legislations of those countries
where those respective companies are registered.

The provision regarding the plurality of mandates in the Romanian
legislation is also encountered in the French legislation, where it is
stipulated that an administrator of an anonymous company may hold
maximum 5 mandates of administrator or as member in the surveillance

1 N. Dominte, quote page 260-261. The opinion thusly stated deems the old
formulation of Law no. 31/1990, in Art. 145 par. (1) was much better, as it
concomitantly prohibited the plurality of three mandates, without geographically
restricting this plurality. It was understood from here that a person could not
accomplish this function in more than three mandates, regardless of the nationality
of the trading companies.

10¢
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councilt. To the same line, the mandates of general nanager, member of the
directorate are restricted to one mandate or of sole general director.

The German legislation, when considering the necessary time that
must be affected to the associate activity, limits the plurality of more than
five mandates in surveillance council and not more than one mandate as
manager in trading companiesz?.

The limitation of the plurality of mandates aims the administrator
natural person, as well as the legal entity administrator, by its permanent
natural person representative.

The interdiction does not take into account the legal entities who
have the quality of member into the administration or surveillance council
and who can simultaneously have an unlimited number of mandates. The
only restriction is that their representative s as natural persons do no breach
the legal limitations 3.

Besides the mentioned limitations, Law no. 31/1990 also stipulates a
special case in Art. 153501 n t he wunitary system, the manag
company and in the dualist system, the memharthe directorate, without the
authorisation of the administration council, respectively the surveillance one, will
not be able to be managers, administrators, members of the directorate or of the
surveillance council, censors or, according to the cidernal auditors or
associates with unlimited liability, in other competitive companies or having the
same object of activity or exercise the same
own or on another person, under the punishment of revoking andnéisyy for
d a ma gle erdeb to fulfil this stipulation, art. 153 8 par. (2) of Law no.

31/1990 stipulates: 6 By t he Articles of Il ncorporation
sharehol der sd gener al assembl vy, speci fic C
independencean be set forth for the members of the surveillance council. In

evaluating the independence of a member of the surveillance council, at least the

criteria regularised at art. 13%ar. (2 0 must be complied with.

The additional provision regarding the managers of a public limited
company in the unitary system and the members of the directorate in the

1 Ph. Merle, quote page 418419. Prior to this limitation, the French legislation
limited the plurality to eight mandates. The legislative reform in Fran ce by Laws of
29 October 2002 and 3 August 2003 has reduced the limitation to five mandates
on the territory of the country.
2 A. Kouloridas, J. von Lackum, quote page 1282 according to N. Dominte, quote
page 261.
31. Schiau, T. Prescure, quote pagel93.
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dualist system is justified by the general obligation they have of prudence,
diligence, loyalty and confidentiality in relation to the company. These
obligations can only be complied with by eliminating any possible conflict
of interests between them and the company, by participating in the
leadership of other trading companies. The legislator lets the social will to
approve or reject this plurality dependin g on the actual danger and
possible threat which it would represent for the good performance of the
companyds activity. The aa postgribriamtitee may al so
situation where the administration council or the surveillance council finds
out afterwards about the incidence of these interfering factors in the
companyads l'ife and, by actually evaluating
possible such a plurality. The authorisation, although it must be mainly be
precursory, it must be express and unambiguous, for avoiding potential
misunderstandings. To the extent where the actual situation allows it, the
authorisation may also be tacit if it would undoubtedly result the social
will in the sense of allowing such a plurality in everything 1.
Regarding the limited liability companies, according to art. 197 par.
(2) of Law Administr8tdr ¢adndtdeeive, without the authorisation
of t he associatesbd assembl vy, t he admini str
companies or having the same object of activityto perform the same trade or
another competitive one on oneds own ofr on
personds behal f, under the sanction of revok

1.6. Stipulations.

In doctrine?, it is suggested to be deemed as condibn for
exercising, according to the administrator function, the quality of natural
person or legal entity of the administrator. Regarding this aspect, | deem it
cannot be a matter of a condition for exercising the administrator function,
but of a possibility which the company has of appointing a natural person
or legal entity into this function. In the Romanian legislation, the exercise of
the administrator function is not in any way conditioned according to the
administrator being a natural person or a le gal entity. As opposed to that,
the stipulations in the case of the English, Italian or Portuguese legislative
systems, where the compulsoriness of appointing a natural person among

1 Regarding the future amendments of Law no. 31/1990, | believe it should be
explicitly prohibited to fulfill
2N. Dominte, quote page 256-257.
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administrators is stipulated, being a matter of a condition for fulfilling the
administrator function 1.
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Nora Andreea DAGHIE
CERTAINS PROBLEMES SPECIFIQUES CONCERNANT LE
DOMAINE DE LA PRESCRIPTION EXTINCTIVE

Rezume

L6anal yse de | 6i nciidctva daes leddemaineadespdrogss cr i pt i on
patrimoniaux et non patrimoniaux détermine, en grande partie, son domaine. Mais, dans la
pratique et dans la doctrine il y a certaines situations juridiqgues qui soit ont recu des
solutions dif f ®r erestriptibilités smitielles hédeasgeptadestpréaikiens | a
supplémentaires en vue de la compréhension de ce probleme. En conclusion, la présentation

du domaine de |l a prescription extinctive ne pel
certaines situations cordversées tellesla défense du droit subjectif civil sur la voie de

| exciepltd@dmt i on ; eas actioosnmsixteat b ai a@dmwal;i tI®d adcdtaicatn ons
dans | a r®paration doemrestitdionthnagei mer al | dhdaat adn

d d aate juridique civit des actions concernant le registre foncos actions concernant
un droit secondairecertaines actions en matiére successorale.

Situations juridiques concernant le probleme de la prescriptibilité
Dans | dact i vebtiss dgs sitaatiangpowr lesguelles, soit

il a été donne des solutions non uniformes, soit elles nécessitent des

explications pour la compréhension de la résolution du probléme de la

prescriptibilité.
Les suivantes situations so6inscrivent dan
-la d®f ense du droit subjecti f sur |l a voi
- | aition en constatation;
- les actions mixtes ;
- la dualité des actions;
-laitondans | a r®paration;d?o
- | afition «en restituton ¢ sui t e 7 | 0 a

un dommage mor al
n nuddigaet i on ddun
civil ;

- les actions concernant le registre foncier;

- les actions concernant un droit secondaire ;

- certaines actions en matiére successorale
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Les solutions adoptées dans la résolution du probléme de la
prescriptibilité
Ladéfensedudroits ubj ect i f ci vil sur | a voie de |
De la définition du droit subjectif civil il est évident que de son
essence il résulte la possibilité reconnue du titulaire de recourir, au besoin
(quand le droit subjectif est violé), alaf orce <coer ¢at.ttave de | 0E
valorisation (la réalisation ou la reconnaissance) du droit subjectif civil peut
°tre obtenue non seul emeacton masraussisur voi e of f er
la voie d®f ensive de | dexception. A |l doccasi
cat ®g or iocemions dp@went étre soulevées: de procédure
(processuelles) et de fond (de droit substantiel). On va utiliser la notion
ddexception pour déefordi. gner | a d®f ense

Dans |l a doctrine il ndy a pas de point
concerne le problemede | a prescriptibilit® ou de | di
| exception.

Dans une opinion 2, il se considére que la défense du droit subjectif
sur l a voie de | 8exc@pxque tempordia suntdnpr escr i pt i
agendum, perpetua sunt ad excipiendum » (ce qui est prescriptibile sur la
v 0 i action 6 | est i mprescriptibile sur |l a voie d

1 Par exemple, quand le requérant formule une prétention contre le défendeur et

celui dernier, pour obtenir le rejet de la prétention formulée contre lui, se défend

invoquant un droit subjectif civil, on dit que le droit subjectif respectif est valorisé

(d®f endu, prot ®g®) sur |l a voi ¢ntd)i@orcclea pt i on (de d
valorisation ddun droit subjectif <civil sur Vvoi e
de droit, étant appelé au jugement, il se prévale de ce droit-la pour obtenir le rejet

de la prétention formulée contre lui mais sans soumettre au jugement une

pr ®t ention certaine par rapport " | dadversaire.
aspect processuel , l a valorisation du droit su
i mplique soit | dintroduction dbéune demande ddap
ddudemande ddincidence par |l aqguell e il sdi nvoque
en ®change, l a valorisation du droit subjectif

seul ement | ®nonc® ddune contestation (pour des
St Anci WroeistcuCi vi |, Cour s s ®1 e,cEdi All bgcky ur | dexamen
Bucarest, 2002, p. 12223)

2 Veuillez voir: I. Rosetti BNl nnescu, 0. S a c Rrimdipasrdu érgit N . Nedel cu
roumain, Ed. DOEt at , Bucarest, B& 47 nouvgau 260 ; A.

réglementation de la prescription extinctivcans la revue «Légalité populaire » no.

8/1958, p. 26; E. Roman,Prescription extinctive dans le travail « Traité de droit

civié, wvol I, Ed. de | 6Acad®mie, Bucarest, 1967, p
11t
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cette solution, on présente, principalement deux arguments : la loi ne se

rapporte qud” | actopetescomnppasnddel 6éd&xception
du Décret no.167/1958 interprété «per a contrario »); la nécessité de
dresser des d®fenses sur | a voie ddexcepti ol
du d®f endeur mais de | dattaque du requ®rant
promotionde | d aé¢.t i on

Mais on a montr ® qudune telle solution qui,
équivalente a la neutralisation des effets de la prescription extinctive et, par
cons®quent , avec | 6®l udation des normes jur
institution, pourrait étre adoptée dans le systeme de droit ou les nomes qui
r glementent |l a prescription extinctive noa
publique mais | dapplication de | a prescrinpt

son invocation par le défendeur2.

Dans une deuxiéme opinion3 on distingue entre, d d e mpart, les
exceptions par lesquelles il se valorise un droit qui pouvait étre protégé et
par vactioe ded éxceptions qui sont prescriptibles.

Une troisieme opinion fait la distinction suivante4:

- si le droit subjectif pourrait étre valorisé sur | a voie de | 6esp
cette action est prescriptible, alors | dexc
l es m°mes conditions que | daction. La soluti
11.8B. Novi Tki racettg sotution tqee «fadai ne connait que la
prescription de | 6esp ce. .. I ne faut pas per
situation du titulaire du droit " | 6acti on, don
| 6introduction de {fedpa pdssible npoul re paslrisgser deo u r t
perdre | e droit © | daction et | a situation de | a
contre une éventuelle action; | 6acc®l ®ration de | 6introduction
possibilité de dresser des défensesnedpend pas ddel |l e.

2 Gh. Beleiu, Droit civil roumain. Introduction dans le droit civil. Sujets du droit civil,
Ed. Univers Juridique, Bucarest, 2004, p. 212.
3 M. Eliescu, Certains problémes concernant la prescription extinctive, dans le
cadr e dd unégleméntation tégale, rdans la revue «Eudes et recherches
juridiques» no. 1/1956, p. 2632 6 4 ; J.DMmaien@al ddapplication de | a
extinctive dans le travail «xPr escr i pti on extinctived de J. Mat ei
Ed. Scientifique, Bucarest, 1962, p. 6 et les suivantes.
4 Veulillez voir: A. Pop, Gh. Beleiu, Cours de droit civil. Partie généralgniversité de
Bucarest. Faculté de droit, Bucarest, 1973, p. 452; Gh. Beleiu, op. cit, p. 252; I.
Dogaru, Eléments de droit civil. Introduction dans le droit civil. Sujets du droit ¢ivil
Mai son do&®adsaxt Buoarest, 1993, p. 262; E. LupanDroit civil. Partie
généraleEd. Argonaut, Cluj, 1997, p. 276
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de ne pas permethoeméd®ddantdienpddki que conc
caract re prescr i pstriubargureentdied aln@ & ouhii @n qu e
eadem est ratio, ibi eadem solutio esse debeb. Par exemple, la nullité

relative est soumi se ° l a prescription ext
i nvoqu®e sur Inausuroviod ed ed Oleixactefpitt olnbacti on dar
l a r®duction des |ibert®s excessives que |
doivent °tre sol | lancotion @eprescriptioh étinctive®r i eur de

-S i | action est i mpr esdurdioipsubjetti | e, al or s
sur l a voie de | 6excebpabti2odo Déersttno. i6fpr escr i pt i
/1958 fait une application a cetteregleen ce qui concerne | 6i nvoce
nullit® absolue déun acte juridique).

Admettant que la valorisation du droit sub jectif civil sur voie
ddexception est soumi se 7 l a prescription
conditions gue | a val orisation du droit r
cependant il ne faut pas exclure la possibilité de considérer, en fonction des
circonstancescocr tes de | desp ce, gueitpas prescript

commenceé se dérouler ou, selon le cas, & été interrompue par
reconnaissance tacite ou expresse.
Action en constatation

En vertu des dispositions de | dart. 111
|l arctén constatation est | action par |l aque
|l i nstance de jugement de constater | 6exi st

subjectif civil. Une telle action ne peut pas étre recue si le requérant peut
demander la réalisation du droit 1.

Le droi t ) | acti on en constatation, n
processuell e, ndentre pas sous | dincidence d
imprescriptible.

1LO6i mprescriptibilit® de |1 daction en constatat.i
souligné constamment dans la jurisprudence (veuillez voir, par exemple, C.S.J, s.
civ. Arrét no. 3107/1994, dans le Bulletin de la Jurisprudence 1994, p. 85), le

requ®r ant néa pas en vue | dobligation du d®f ende
mai s seul ement gue | dinstance constate | dexiste
ddunodt subjectif. Autrement dit, | 6i mprescripti
se justifie non pas sur Il a circonstance gue I
imprescriptible extinctif mais sur la circonstance que le droit subjectif existe ou

néexi stte ppaarscee que | a partie ne dispose pas de
r®ali sation, il faut I ui reconna’tre | a possik
| 6exi stence ou de | dinexistence du droit subject
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Parmi les actions en constatation, la plus souvent rencontrée dans la

pratique judiciaire est | 6acti on dans |l a constatation de
ddun acte juridigqgue, qui est imprescriptible
En effet, au titre de | 6daNul.l i2t & ud 6Du&cr et
acte juridique peut °tre invoqu®e ndi mporte
soitpar | a voieéeddaearcepmptxit@nenvi sage seul ement |
absolue parce qudelle op re sous | e pouvoir
|l acte juridique et que | dorgane de juridict
La justification du caractereimpr escr i pti bl e du droit 7 | &
l a constatation de |l a nullit® absolue r ®si d:t¢
sanction a été créée pour la protection de certains intéréts généraux des
citoyens, ensuite, dans | a cbiar cpoanss tdadnocbej eqtu e

patrimonial et derniérement, étant une action en constatation elle a
seulement un caractéreprocessuet.

En opposition avec | daction de constatati
action dans |l e sens processuation(ourapr escri pti b
nullité relative) est une action dans le sens matériel et, par conséquent, elle
est prescriptible parce que | 6annul ation de
|l 6i nstance par arr°t judiciaire et | a nullit
decetar °t, manquant | dacte des effets juridigqglu

Actions mixtes
Certains auteurs désignent par actions mixtes les actions qui ont les
caractéristiques des actions réelles ou enconstatation2, montrant que leur

1|l faut mentionner aussi le faitque | or sque | dacte juridique frap
absolue a ® ® ex®cut® total ement ou partiell eme
constatation de la nullité il se formule, aussi, en régle générale, des demandes de
restitution des prestations exécutées qui sat soumises a la prescription extinctive,

parce qudelles rev°tent |l e caract re du droit
guoigue | daction dans | a constatation de Il a nul/l
effets concernant la restitution des prestations exécutées ou le paiement des autres

dommages sont paral ys®s par l a prescription du
comme objet ces restitutions ou dommages. L6i m
absolue a une grande efficience pratique lorsque lanuli t ® d6éun acte juridique
soul ev®e sur voie dbéexception parce qubelle pe
| 6action par laquelle il se sollicite | d6ex®cutio
absolue.

2 A. Pop, Gh. Beleiu, op. cit. p. 453; I. Dogaru, op.cit., p. 263, P.M. Cosmovici, Traité

de droit civil. Partie générale E d . de | 6Acad®mie R.S.R., Bucares
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prescriptibilité se détermine pour ch aque cas en particulier, en fonction de

|l a qualification donn®e en concret ~ | dacti
d®cl enchement (par exempl e, la remise doun i
cr®ance, etc. ). LOexemple typioh®e déet ®et t e ¢
Autres auteurs définissent les actions mixtes comme étant celles par

lesquelles lerequérants ui t | a protecti on, en m°me temps,
ddun droit de cr ®ance qui sont | 6effet de |

issus du méme contrat) ou entre lesquels il existe une étroite liaisont. Ony
di stingue deux cat®gories ddéactions mixtes t

|l esquell es on sollicite | dannul ation, la r ®
cas, l a r®vocationr rddwemuadt d |j wr i RILi®uer @& o
transmis un droit r ®el , et , ddautre parte,
sollicite | dex®cution ddun acte juridique ¢

réels (la remise du bien, son objet).
Il est a retenir aussi que dans le cadre de cette conception, la

prescriptibilit® ou | 61 mpte elderminiégp eéni bi | it ® de
fonction de | a situation concr te (par exemp
ou absolue).

Dualit® ddactions

Par«dual i t ® »dcértaicstautenra désignent la situation ou le
titulaire du droit subjectif civil dispose de deux actions pour la protection
de son droi't t el que, ddune part, une acti ol
action personnelll e, ( @ ex c o nektinciive,tem 6 ) , soumi s
vertu du D®cr et no. 167/ 1958, et , ddautre p

revendication du bien, prescriptible ou imprescriptible selon le Code civil 2.
Par exemple, il est cité le cas du déponent, du commodant, du
propriétaire du bien donn é en gage. Alorsdans la jurisprudence il a été
décidé que: «é | e d ®p propeeraite a contre le dépositaire deux
actions pour la restitution des biens donnés pour conservation, une
personnelle, issue du contrat de dép6t, soumise a la prescription & autre

Eliescuy Transmi ssi on et partage de l, &t ®e i t age dans
|l 6Acad®mi e, Bucd%est, 1966, p. 189
1 Ciobanu, Traité de procédure civjleol |, Théorie générgl8ucarest, 1995, p. 29300,
G. Bor oi , Code dRpracédsre aivie commenté et anmtéarest, 1994, p.
181
2 A. Pop, Gh. Beleiu, op. cit, p. 453, I. Dogaru, op. cit., 263, P.M. Cosmovici, op. ¢i,
p. 173
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r ®el | e, en revendication, bas®e sur son dr c
soumise a la prescription.
Ne pas reconnaitre au déponentdpr opr i ®t ai re que | e droit

personnelle, ¢a signifierait que dans le cas ou cette ation-la aurait été

prescrite et le dépositaire refuserait de restituer les biens de bon gré, le

propriétaire resterait sans eux pour toujours ; en échange le détenteur les
utiliserait quoique, par | 0efdietndaei tl apuyr es
obtenir aucun droit sur eux, solution inadmissible, manquée de toute

raison.

LOexi stence de deux actions di stinctes
déponentdpr opri ®t aire r®sulte, déaill eurs de | 0c¢
application de ce principe dans la situation dans laquelle ou le contrat de
dépdt est conclu avec une personne incapable et quandd a cause de
| 6invalidit®dde depaocmernttr at | reste seul ement
revendication pour apporter de nouveau ses biens en possession si, bien
entendu, les trouve encore ala main du dépositaire incapable ».

Autres auteursza f f i r ment guden r®alit®, il ne s
droit prot®ge par deux actions distinctes ma
contrat de dépo6t, de commodat, de location, etc. (le droit a la restitution du
bien) et qui est défendu par une action patrimoniale et personnelle
(prescriptible extinctif), et par un droit de propriété sur le méme bien,
défendu par une action réelle (prescriptible ou, selon le cas,

i mprescriptible). Souisonl deaxstpiencctt idde , | d O@arce s ©
est plus avantageuse que | daaussiipar personnel
rapport ° |l daction personnelle en restitutio
aussi contre les tiers qui aumuenmnoe nt l a choc
transl ati f. En ®change, | action personnel | €
preuve du droit de propri ®t ®, ®t ant suffisa
juridique ddo%% est i ssdoitll e droit °~ |l a restit
TArr °t no. 1369/1969 de | a Section civile de 18
recuei l ddarr°ts du Tr i bo;meut condmogat veuiiez en 1969, p
voir Tribunal Supréme, s. civ., arrét no. 2.300/1989, dans la revue «Droit » no.

8/1990, p. 78

2 G. Boroi, Droit civil. Partie générale2 ed., Ed. All Beck, Bucarest, 1999, p. 276

3La difference entrela«d ual i t ® »debles@dtion®mixes par lesquelles il se

sollicite | a remise du bien qqudconstitu®ou® | dobj et dEe
translatif de droits réels consiste dans le fait que, par définition, dans le cas de la

dualit® ddactions il ne sdagit pas dféun acte j
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Action dans | a r ®memoeit i on ddédun domma
La doctrine et la jurisprudence de Roumanie ont connu une certaine
évolution en ce qui concerne la recevabilité de la réparation & patrimoniale
0ddun domonalglei nsi, | daction dans | a compensat
ddun pr ®j udi c e e acton a@dns la j@stice pdr laquelle il se
valorise un droit de créance, donc une action patrimoniale et personnelle,
entre sous | i nci dence des di spositions
prescription extinctive dans la catégorie des droits de créance et, par
conséquent, est prescriptible extinctivement2. Une consécration |égislative

de | a prescriptibilit® de | 6action dans | a r
prévue dans la Loi no. 11/1991 concernant le combat de la concurrence non

loyale. En effet, autitre des di sposi tions de | dart. 9 par.
loi, shcons®quence des faits non | oyaux il s 0 e
patri moni al ou mor al , la victime a |l e droi
droits r®els donc |l e droit r ®@a& méme tausd e dr oi t de

génératrice mais la source du droit réel préexiste a la source du droit de créance.
Une autre différence importante se situe dans le domaine probatoire, dans le sens

gue dans |l e cas de | daction mixtetivedsdi | est i nt
| action personnell e, |l a recevabilit® de | dactio
du droit de propriété. La différence entre les deux hypotheses se manifeste aussi

sur | e plan de |l a prescription exeéiétantt i ve. Ainsi
donné non pas deux actions cumulatives mais une seule action, la prétention

consi stant dans la remise du bien est argument
constitutif ou translatif de droits réels et la prescription extinctive va se rapporter

seulement au droit réel ; au contraire, dans | e cas de |l a d
pr ®t ention en restitution est argument ®e sur | e

S. civ., arrét no..1303/1995, enRecueil de pratique judiciaire civjil£9931998. p 12), de
commodat, de location, etc. la demande sera rejetée comme prescrite si, par rapport
au droit de créance, il serait accompli le terme de prescription extinctive a la date
de | dexercice de | daction personnell e, suivant
locataire, etc. introduisent une nouvelle action en justice, sur un autre fondement,
c 0 aglite une action réelle.
1Voir, pour des d®tTeitélde droit Civil. Théomret géneralel gdes ~ n
obligations p. 163166; C. Turianu, Responsabilité civile pour les dommages mqranx
«Droit », np. 4/1993, p. 11-27.
2 Gh. Beleiu, op. cit., p. 263; |. Dogaru., op. cit p. 263; P. M. Cosmovici, op. cit., p.
173; D. Lupulescu, Droit civil. Introduction dans le droit civil Université « Anghel
RugiénnGal aTi, Gal-&9%;iC,S.J.1s9c®.9Arrét nop4l105/2000dans la
revue « Droit » no. 4/2001, p. 180.
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jugement dans un d®I ai doumeklagommu®e ~ partir
i aurait d% conna’ tre | e dommage et <cel ui (
de trois ans de la date du fait, pour la réparation du préjudice.

Ldact énorestituion € cons®quence de | dannul ati on
juridique civil

Comme il a ét¢t montr ®, | acti on en nullit® (p
imprescriptible si la nullité est relative ou absolue) ne se confond pas avec
| action en restitution, totale ou, sel on
exécutées en vertu del 6acte juridi gué& m°’gmd <SQ0i®@t ® sannul
possible | dexercice concomitant de deux act
nullit® repr®sente | 6objet du point de deman
prestations ex®cut®es constituent | dobjet dbo
Encequiconcene | 0i ncimgreenxcer idet ilan extinctive sur
l a restitution des pr est aate jpridigue guik ®c ut ®es en
ultérieurement a été annulé, doi t, tout ddabord de prendr ¢

nature patrimoniale. Deuxiemement, il est nécessaire de prendre en

considération la nature du droit patrimonial qui va étre valorisé par

| 6i nter m®@di aire ddédune telle action (droit r®
Dans | e cas de | dannul ati on doun acte

constitutif de droits réels sur des biens individuellement déterminés,

| 6 a cparilaguelle celui qui a éloigné ou a constitué le droit réel, sollicite

la restitution de sa prestation a | e caract
donc applicables les régles qui gouvernent le domaine de la prescription
extinctive dans la cat®gorie des droits r ®
l aquel l e | anci en vendeur sollicite l obl i
remettre | e bien, o\®tee dui ulttdeurement & été@ t ddachat
annul ® a | a actioa enuavendicdtidoru n e

Dans tous | es autres <cas, |l daction en re

action patrimoniale et personnelle, étant donc une action prescriptible
extinctivement latpusensus daad lesaattiores basées sur
I 6 enr i mhsans jsstemaison ou, parfois (la déclaration de la nullité du
contrat synallagmatique aprés gue les deux parties aient exécuté les charges
de ce contratla) dans les actions justifiées sur le paiement non da.

La solution est s e mbthésenl en salliats & i dans | dh
restitution des prestati onsynaflagmatque ®es en ver
annule suite a la résolution, annule suite a la résiliation (par exemple,
| action par l aquel l e il se sollicite 1l a r
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location résiliée pour faute de payement du loyer)ou doéun acte juridigqg
révoque.

Actions concernant le registre foncier

En ce qui concer ne linpresgiptibiléd é despt i bi |l it ®
actions en matiere de registre foncier, il faut préciser, préalablement, que la
Loi no. 7/1996 du cadastre et de k publicité immobiliere envisage

express®ment seul ement | action en rectific
foncier.

L 6 aB7tpar. 1 de la Loi no. 7/1996 dispose que « 6acti on en
rectificationisous laréservede | a prescription du droit mat
de fond sera imprescriptible ». Donc, cette disposition doit étre corrélée
avec | es dispd®0C.icw.ssuigant dadappliquer 1l e p

«accesorium sequitur principale ».
Le paragraphe suivant du méme article prévoit que « par rapport
aux tiers personnes qui ont acquiert de bonne foi un droit réel par donation

ou | egs, |l action en rectification ne pourr .
d®Il ai de 10 ans, " comper d udemjarael r ddenregi
ddinscription, except® | e cas 0% |l e droit m
été prescrit plus téte . Par cons®quent , |l daction en r e
contre les tiers acquéreurs de bonne foi et a titre gratuit est prescriptible, le

délai de prescription extinctive étant, en principe, de 10 ans de la date

l1Enver tu de | 6art. 3 5 dahe le tasou le @dntenu du regigtre 1 9 9 6, c
foncier ne correspond pas, en ce qui concerne
juridique réelle, il peut étre sollicitée sa rectification. Par rectification on comprend

la radiat i on, | 6®1 oi gnement ou |l a mention de | 6i ns
susceptible de faire | 6objet dé.Enwrtudascription d
|l dart . 36 de | a toule gérsonneo intéredséelpe@ Glemander la

rectification des in scriptions du registre foncier, si par un arrét judiciaire définitif et

irr®vocable il :sdestl 6dassctratp®i gme ou | 6acte en v
effectu® | di nscr i pt2ledroitmdrt a ftéaesron®quaifiey3al abl e
lesconditions d&6existence du droit inscrit ne son
| 6acte juridiqgue en vertu duqueld4d.ill da n®tc® i fpaii tonl
dans | e registre foncier nbdest plus dn concordan
| 6i mmeublCn retient encore que | d6art. 55 de | a |
rectification des erreurs mat®rielles commises

radiations dans le/du registre foncier.
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ddenregi strement de | a demandaeolictieu ti ers p a
| i nscription de son droit dans | e registre
trouve application le principe « accesorium sequitur principale », mais

seulement si le délai de prescription extinctive serait plus bref que celui

établi par cette disposition légale).

Mai s soil sdagi t ddun tiers acqu®reur d e
on®r eux, l 6art . 3 8 aiequd ledélai de prescoption 7/ 1996 pr ®
extinctive de | 6act ideo® an® a comptec taidhté cat i on es
ddenregi strement de | a demande par l aquell e
| i nscription de son droit

En synthése, on va retenir les suivants: | @& arcreciification des

inscriptions définitives et provisoires 1, exercée contre les acquéreursdirects
ou des tiers sousacquéreurs de mauvaise foi, en principe est
imprescriptible extinctivement (art. 37 par. 1);1 6 acti on en rectificati
inscrits définitifs et provisoires, exercée contre les personnes tiers qui ont
inscrit leur droit réel acquis de bonne foi et par un acte juridique avec un
titre onéreux est prescriptible extinctivement (art. 38)2.
A ces explications, i | onfea nedtificatignout er enc ol
des erreurs matérielles contenues dans le registre foncier est
imprescriptible ou, selon le cas, prescriptible extinctivement, dans les
conditions prévues par l.art. 37 et les suivants de la Loi no. 7/1996, qui, en

vertu de rl.0a2 tde 5l5a pra® me | oi, sdapplique par
La | oi ndenvisage pas | a prescriptibili:t
| 6action en rectification des notes °~ ef fet
pour |l es tiers personnes madwsnaatnes!l Il @ aotciton
esti mprescriptible extinctivement, sbagissant
concernant | es droits personnel s, | 0 ®t at et
liaison avec les immeubles compris dans le registre fonciee.
Dans I 6 a b s e nnese dispbstionsc légalesa eéxpresses, on
soutient gue |l e probl me de | a prescriptihbi
i1Ldart . 31 aLdi nscr i pgistrofonciegp sedait idenolé casdedans | e r e

|l acqui sition des droits affect®s par une condi't
néest pas d®&f i mi 4Lidofi nstcr i pt Pooc phbloei soire opposa
avec le rang déterminé par la demande de canddature, sous les conditions et dans
la mesure de sa justification ».
2G6. Boroi, Liviu StnA3x2iulescu, op. cit., p. 129
3 M. Nicolae, Publicité immobiliere et les nouveaux registres foncigisPress Mihaela,
Bucarest 2000, p. 422
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déautres actions en mati re de registre fonc
prestation tabulaire! et | action %2 gue Jaudemandei cati on

ddinscription du droit r ®e | i mmobilier dans
demande de radiation de | &inscription du drc

dans la conception du législateur, cette derniéreest comprise dans la
catégorie des actions en rectifcation) va étre résolu en fonction de la
gualification de ces actions comme non patrimoniales ou, au contraire,

comme patri moni al es. Si on admettait quadi
patrimoni al es, il signifierait qupelles sont
en ®change, soOi l estimait qguaodi l sdagit d

personnelles, alors il signifie que les actions en cause seraient prescriptibles

dans le terme général de prescription extinctive, applicable aux actions

personnelles (3 ans}, et isnGaiilt eqsutdi | sbagit ddactions |
réelles, alors il sera admis que les regles qui gouvernent le domaine de la

prescription extinctive dans la catégorie des droits réels* deviennent

incidentes.

1IEn vert u29gae. 1dedad oiho. 7/1996, «celui qui a transmis ou a créé, au

profit de | dautre, un droit r ®e | sur un i mmeub
transl atif ou constitutif du droit, pour | i nsci
inscritestdanssa possession et cbest |l e seul exempl aire
sdest proc®d®, d &»cef Id pammgraphe 2 dul m@menagticler préyoit i 0 n

que«dans | e cas 0% cel ui oblig® refuse | a remise
| 6i nstamciea ej wdei cd ®c i dw=rcettd action sen rjustipet étann

d®nomm®e action en prestation tabul aire. [ s o
prestation tabulaire sp®ciale dans | e cas r gl e
7/1996, au titre duquel, « | dac gu®raent ®r i eur peut demander
judiciaire ddoctroyer " son inscription un ra
| 6inscription effectu®e " I a demande ddun tier

| 6i mmeubl e avec titre grat ui tateaaicorglusion a ®t ® de m:
du document »

2Ldaction en justification est celle par |l aquel |l ¢
inscription provisoire dans une inscription définitive dans le registre foncier.

3Pour |l a solution s el oationtalulzite edt dJoamisé dudédat i on en pr es
de prescription de 3 ans, voir, par exemple, C.
Droit civil. Droitsréels | nst i tut Europ®8n, lali, 1997, p. 222
4Certainsauteurs (G. Bor oi , Li \eéstimerg qué lasolution deige@tue

donnée & partir non pas du caractére non patrimonial ou patrimonial de ces

actions, mais de la prémisse que le droit de faire opposable envers les tiers le droit

r ®el i mmobilier qui sdest transmissrepau s 0est con:
12t



Analele UniversitnTiGaKeXicitaXKklea de Joso
Drept I i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

Pour | a r®solution du pgionebdrestaien de conna’ t
tabul aire (sp®cial e)lakohno.vid996 estodeon!| dart . 30
soumise a la prescription extinctive, il faut avoir en vue aussi la
circonstance que |l a recevabilit® ddune tell
rectification du contenu du registre foncier, par la suppression de
| 6inscription faite par | e tiers acqu®reur,
en compte non seulement | a prescriptibilit®
réel immobilier effectif valorisé, mais aussi les dispositions qui
r glementent |l a prescription de | daction en
tiers acquéreur de mauvaise foi, est imprescriptible extinctivement, sous la
r®serve de | a prescription du droit ~ | d6acti
corroborat i on de | dart. 30 avec | dart. 37 par. 1
tiers acquéreur de bonne foi et avec un titre gratuit est prescriptible
(conclusion issue de |l a corrobloration de | da

Lédaction concernadaret un droit seconda

Dans la littérature de spécialité2, par droits secondaires on désigne
l es droits subjectifs qui ndentra nent pas
c 0 edslite des prérogatives consistant dans le pouvoir de donner
naissance par manifestation unilatéraled e v ol ont ® ddun effet juri

affecte ®gal ement l es i nt ®adoitde ciokune autre
dans | e cas dbdune o kel drait ade i dénonciasoht er nat i v e
unil at®rale doun contr at ,;ledmibhdes tiers,s cas admi

rapport au droit réel immobilier méme. Par conséquent, en principe, ces actions
sont soumises ou non a la prescription extinctive, comme le droit réel immobilier
en cause est ou non prescriptible extinctif («accesorium sequitur principale »). Plus

exactement, cette solution va °tre appligqgu®e pol
justifi®e sur | 6art . 29 de | a Loi no. 7/ 1996,

demande par l aquell e il se sollicite | &dinscript]
regi stre foncier. Par exempl e, | daction en presta

la Loi no. 7/1996 est imprescriptible extinctivement si elle se fonde sur le droit de

propriété immobiliére ou sur le droit de superficie, mais elle est soumise a la

prescription extinctive si ell e se fonde sur | e d
ou de servitude.

1Voir aussi M. Nicolae, op. cit., p. 412.

2M. Eliescu,Cert ains probl mes concernant | a prescript
future réglementatin Iégale dans la revue «Etudes et recherches juridiques», no.

1/1956, p. 258; E. Roman« Prescription extinctives, en «Traité de droit civil », ler

vol., Partie Générale, Bucarest, 1967, p. 450; GhBeleiu, op. cit,, p. 214; P.M.

Cosmovici, op. cit., p. 173
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dans | e cas de |l a simulation, dotepter entre

droit de ratifier une géstion des int®r°ts d
Etant donné que les droits secondaires nedonnent pas naissance

directement et immédiatement a un droit a l'action, ils sont considérés

comme imprescriptibles extinctivement2. Toutefois, les effets de la

prescription extinctive vont se produire indirecte ment, notamment en ce

qui concerne le droit a I'action qui est issu du rapport juridique concernant

| 6 exer cirot secoddaire. dPar exemple, d an s | eobligation do
alternative, le droit (généralement, du débiteur) de faire un choix entre les
deux prestations qui font l'objetde | dobl i gati on nmasfae prescri-t

prescription extinctive peut intervenir pour ¢ e qui est le droit du créditeur
de demander du débiteur la prestation choisie.
Certaines actions en matiere successorale
Le droit dooption successorale est soumi s

(art. 700 par a. 1 Code <ci vierlasuaassiondi spose qgu
se prescrit par un d®I ai de 6 mois consi d®r (
succession»)

Lédaction par l aquel l e il s e sollicite

successorale (partage successoral) est imprescriptible extinctivement (art.
728 par. 1 Code civil, au titre duquel, «xé un coh®ri tier peut noi .

guand demander I e partage de | a successi ol
conditions ou des prohibitions contraires »). A retenir gue | acti
111 sdobserve, g udsann droits®acbriddirés, ne $oet spas @ |

véritables droits subjectifs mais seulement de simples facultés ou bénéfices légales

ou conventionnels ( G. Boroi, Liviu StAnciulescu, op. cit.,
2T . | o Mraité dewroitcivi | er vol ., Ed. de | 6Acad®mie R. S.F
450; D. Lupulescu, op. cit., p. 195; I. Dogaru, op. cit., p. 264

3Tri bunal Supr ° me, S. civ., arr°t no.; 673/1982, |
arrét no. 860/1983, dansl e Recuei | ddarr°ts 1983, p. 87. Quo
extinctivement, | action de partage successor al
temporairement dans | e cas de | dexistence dbéune

ddindivision sur une 5pafisr @to @28 pad € CmeavX i mu m
respectivement d®f initi vement (au moi ns e part
coindivisaires a exercé sur certains biens successoraux une possession utile de 30

ans qui conduise a leur acquisition par usucapion (art. 729 C. cv.). En pratique on

a mis |l e probl me de | a s®paration de |l a prescri
0" |l aquelle on applique | e d®I| adpardappot moi s, pr ®v
" Il dimprescriptibil iop® ®@deel pRLC.divématudne part age

que: «xD®ci dant l e rejet de | 6action comme prescrit
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partage est imprescriptible extinctivement non seulement en ce qui
concerne le partage des biens mobiles et immobiliers qui composent la
masse successorale mais aussi des fruits produits par les biens indivis, dans
la mesure ou ces fruits existent encore dans leur matérialité; mais si les
fruits mdexsi sdtems | eur mat ®ri al it ®, |l a dema
masse de partage de leur équivalent de valeur a un caractere patrimonial et
personnel, étant prescriptible dans un délai de trois ans de la date de
cueillette des fruits respectifs?.
LOédact i onuellp & se solliaitg la constatation de la masse

successoral e, de la qualit® doh®ritier ou

i mprescriptible instinctivement, sdagissant
Lédaction dans | a r®ducti on n gas l'i bert ®s

laquelle les héritiers réservataires ou, selon le cas, leurs héritiers, ou ceux

qgui | es pr ®s ent adite cewequi ot acquistdas,héritie® e s t

réservataires des droits successoraux par des actes entre les vivants, et aussi

les créditeurs des héritiers réservataires sollicitent la réduction des legs et

des donations qui violent la réserve successorale, ainsi que ces libertés
sdencadrent dans |l a quotit® disponible ordin
mais une action patrimoniale et personnelle, parce que le droit de

demander la réduction peut étre opposé seulement aux légataires et aux

donataires, | 6h®ritier r®servataire ne pouva
libertés excessives (plus exactement, les biens donnés) dans les mainses

tierssousacgqu ®r eur s, hypoth se 0% |l a r®serve se
de la partie qui dépasse la quotité disponible (art. 855 C. civ.); par

cons®quent , | daction en r®duction des l i ber
reqgu®r ant nédavait pas accept® |l e d®I ai de 6 moi
succession de ses parents. Par are 728§ Q.@v,, en vertu o
un h®ritier peut demander noéi mporte quand | 6i ssu
i mprescriptible, tandis que | e refus dans Il e d
cons®quence | a perte de | a qualit@®unddh®ritier,
personne étrangére héritiere. Donc, rejetant la demande de partage sur le

consi d®rant que | e droit “ | daction du requ®rant
une solution avec la violation essentielle de la loi » (Arrét no. 1566/1986 de la

Secton civile de | 6ancien Tribunal Supr ° me, dans |
Supr °me sur | 6d0lh®e 1987, p. 98

1. Boroi, Liviu SthAnciulescu, op. cit., p. 132.
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prescription extinctive, le dé lai de prescription étant de trois ans et il se

calcule " compter de |l a dat.e de | douverture
La m°me solution aussi dans |l e cas de | 8¢

des donations (I'daction par l aquell e on v

descmdants et | 6®poux survivant du d®funt on

effectivement et ensemble ° |1 06h®ritage, dodar

en nature ou par ®quivalent de valeur, |l es

donation de ade cuiuso, exceptéleca o0% | e donateur a dispos® |

de rapport de la donation), donc une telle action, ayant caractére

patrimonial et personnel (le droit des héritiers de réclamer le rapport est un

droit personnel, la créance né de laloi et de la volonté présumée du

donateur, | @ a c t i osanctignne poulvamt étre exercée seulement contre

1 Tribunal Supréme, s.civ, arrét no. 1649/1972, dans le Répertoire 1969975, p. 204;

arr°t no. 1973/ 1973, dans | e Recueil ddarr°ts 109
|l e Recuei l d 6 ar sl tlesnierla®é8 s monpant quie,6dans lé eas ou

de raisons ind®pendantes de sa volont ®, e titul
| 6exi stence du testament par | equel on | ui a | ®s

prescription commence a couler de la date de prise de connaissance du testament
respectif (G. Boroi apprécie que dans une telle hypothése la prescription commence
couler de |l a date de | 6ouverture de |l a success
constitue une cause qui justifie la remise dans le délai de prescription extinctive).
Dans le méme arrét on précise encore que, dans la situation dans laquelle celui qui

invoque |l a r®duction se trouve dans |l a possessio
peut pas lui opposer la prescription parce qudon ne peut pas | ui repr
n®gligence dans |l a valorisation de ses droits t
pr ®rogatives issus ddune telle situation et I e
demand® | a remise de | dxkejnest, dbilnsgsa.ncRarsu plrée ma°
antérieurement décidé que la réduction pouvait étre demandée sur voie de

d®f ens e, gui ndéest pas prescriptible, S i cel ui

possession de -ITidbonkljSapréme]l s.civ,l aeré 80. 700/1972, en
Répertoire 19691975, p. 206 (pour cette solution voir aussi Fr. Deak.,Traité de droit
successorakd. Univers Juridique, Bucarest, 2002, p. 387). On a avancé également la
solution selon laquelle la réduction des libertés excessives est sounse a la

prescription extinctive, m° me s on sollicite
ddexception, parce que |l a valorisation du droit
fond) est prescriptible ou imprescriptible, comme la valorisation du droit respectif
survoi e ddacti on ppsible (voiudans @ensens,rTebsnal Supréme,
s.civ, arr°t no. 1119/1977, dans | ®roiRecuei l doéar
doh®ri teengeDroit civil. Contrats Ssp®ci aux. Droit

Université de Bucarest, 1893, p. 478).
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les héritiers donataires et les héritiers qui sollicitent le rapport ne

b®n®f i ci ent pas doéun droit de poursuite) pe
général de prescription de 3 ans, étant sans relevance la circonstance que le

rapport des donations est sollicité séparément (soit avant le partage, soit

ultérieurement au partage successoral) ou dans le cadre du proces de sortie
ddindivision.

En ce qui concernela pétition d'hérédité (I 6acti on en justice
laquelle le requérant demande aldi nst ance | a r equalittnai ssance
ddéritier universel ou ~ titre universel et | obligatior
prétend également étre héritier universel ou a titre universel, a la
restitution des bi ens success o draita revergigugs par d ®t i ent |, I
les deux parties étant inconciliables), il se considére qu'elle soit soumise ala
prescription, le délai de prescription étant est de trois ans a compter de la

date a laquelle le défendeuraachev® | es &ctes doh®ritier
Compte tenu que | a p®tition doh®r ®di t® e
des auteurs comme une action réellg, i faudrait admettre qu

gouvernée, en ce qui concerne la prescription extinctive, par les regles
prévues par le Code civil et non pas par celles comprises dans le Décret no.
167/1958. En tout cas, commeil a été décidé aussi dans la jurisprudence, si
on ne sollicite pas la restitution des biens successoraux mais seulement la
constatation de la vocation successorde, en réalité, une simple action en
constatation, étant donc imprescriptible extinctive ments.
En ce qui concernela prescriptibilit ® d eaction @ui exige
| 6ex®cution du | e gla solutiont doitt étre doqnéereni cul i er |,
fonction des objectifs du legs a titre particulier. Ainsi, si le legs a titre

1 Dans ce sens, par exemple, le Tribunal Supréme, s. civ., arrét no. 1663/1981, dans

l e Recuei l ddarr°ts1981, p . R&vAeQroumaine de° t no. 2238
droit » nr. 9/1986, p. 62., arrét nr. 685/1989, dans la revue «Droit » no. 3/1990, p.

66.

2St . CArpenaru,Vooipr. atists.i, ..A.51l.oi el ti , arr°t c
dans le Bulletin de la jurisprudence, ler semestre 8 1998, p. 209

3 Voirpar exemple : M.B. Cantacuzino, Eléments du droit civjl Ed. Cartea

Rom®©neascn, B u c4Dr @ sHamangil, 91 2Rbsetti 8 Bnl nnescu, Al

Bni c o Traitd de, droit civil roumain | 1 1 e vol ., Ed. Al L, Bucarest,
Chrpenar u, op. cit. p . 513; Fr . Deak, Trait®
StAnci Dres¢cu,ci vi | ,lledditon, Ed. Rbseth, Bucarésg 8080, p.

260

4Tri bunal Supr°me, s civ., arr°t no. 1051/1969,
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particulier est de revendiquer des droits de créanceou des biens de genre,

| 6 act i camactae patrimonial et personnel, étant donc soumises aux

regles du droit commun relatives a la prescription exti nctive, contenues

dans le Décret no. 167/1958; mai s si | 6obj etledbitdel egs consi ¢
propriété ou dans un autre droit réel sur un bien déterminé

individue llement, il s'agit alors d'une action réelle, donc en termes de

prescriptibilit ® o imp résEriptibilit € il est d'appliquer les régles régissant

| dacti on en ou &ecas éctéant, Battionoconfesion.

Lédaction dans |l a d®cl aration de |l a nulll it
délai de trois ans si on invogue une cause de nullité relative de cet acte
juridique, mais il est iIimprescriptible extin
cause de nullité absolue.

L &ction en révocation (la dissolution) dulegs pour | di nex®cuti on

la charge est une action patrimoniale et personnelle, étant soumise a la
prescription extinctive dans le délai de 3 ans prévu par le Décret no.
167/9158. Il en est de mémepour la révocation (dissolution) du legs, avec
|l 6i ndication que, dans | e cestfondée’surl a demande
une grave insulte faite a la mémoire du testateur, | adt. 931 C. civ.instaure
un délai d'un an a compter de la date du délit 2.
(I ndy a pas de point unitaire concernant

| a prescriptibilit® ou de | 6i mprescriptibi
liquidation des dépenses ddbdenterrement. Dans une solu
i mprescriptible, parce que | daction de sort
imprescriptible 2 (cette solution coulerait du besoin social de ne pas forcer
indirectement | 6h®r i tiGentqgeurir eamefnai td dlagpp ed @p
jugement les autres héritiers)s. Dans une autre solution, | 6ac
10n pr®cise qudi l est maj oritaire |l a solution
ddingratitude, | a deomandd rcke im®wnd ®tei admns un d®
soit en vertu de | dart. 833 par. 1 C.civ., soit
m° me , | dart . 930 C.civ, concernant l es causes di
seul ement " |l dart . & T Ociv.gqui étahlissent le8 Balisespde i n t 1 et
r®vocation de | a donation) et non pas ~ | déart.
dans ce dernier article ®tant sp®ciale, -a signi
par anal ogi e. Ldarutn.e 9M3olr m. scpi®c.i ad st ea u sdsoinc i | r
qud”™ | dheympoctahussee. ( G. Boroi, L. StAnciulescu, op.
2 Tribunal Supréme, s. civ., arrét no. 1699/1972, en Répertoire 1969975, p. 226

3Par rapport aux h®ritiers acceptants de | 6h®r it

l eur partie des d ® patnétree sonsidéée mmprescriptilen e n
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|l a prescription extinctive, parce qudell e
droit de cr ®ance, sbagissant dond ddune act
personnell.

Cbest de m°me dans | e cas de | a I|iqui
de | 6h®ritage-l(cepsataolhimogatail @ss du d®f unt gu
qgudelles soient | eur source, existent dans |
de | 6ouvertuee e¢ kbh®giesage | 6#H®ritage (c
patri moniales qui, sans °tre dans | e patri mo
apparai ssent dans | a personne des h®ritiers
ultérieurement, indépendamment de la volonté du défun t ou des héritiers,
et |l es d®penses pour | 6admini stration et I
pai ement ~ titre particulier, etc.), donc |

payé plus qua sa part contre les autres héritiers est soumise a la
prescription extinctive dans la notion générale de la prescription extinctive
dans le terme général de prescription applicable aux droits de créance et
celle-ci méme si la demande se valorise sur une voie séparée ou dans le
cadre du proc s de s omlé. Mas, cdmdnerfaddécidé si on succe
dans la jurisprudence?, le cas échéant,la possession exercée sur les biens
successoraux trouvés en indivision par I'héritier qui a payé plus que sa part
a | a si gni frecannatssamnce des aittes teéritierss 6 a g i doreca n t
d dne interruption de la prescription ou d'un ajournement du début de son
cours ; dans un tel cas, la prescriptiond e | 6acti oncommenceé&asti tuti on
courir a partir de la date de la perte de la possessiondes biens successoraux
ou de la date du partage volontaire ou de la date d'une demande de
partage de I'un des autres héritiers.
En ce qui concernela séparation de patrimoines (le privilege ou le
bénéfice individuel qui peut étre invoqué par tout créditeur de la
succession, y compris le crditeur - Iégataire, en vertu de laquelle il a le
droit d'étre payé de la valeur des biens successorauxavec la préférence

comme méme le droit de demander le partage; par rapport aux héritiers non

acceptants de | dh®ritage, | action est prescript
art. 7 par. 2 du Décret no. 167/1958.
1Tribunal Supr° me, s. <civ., arr°t no. 503/1987, dans | e

I. Ivanov, Pour ce qui est la prescriptibilité de la demande 3 formulée dans le cadre
de la procédure de partage d concernant la liquidation des prétentions entre les
cohéritiersrappor t ®es aux d®penses dRéewarbumaineelenent , dans |
droit » no. 8/1986, p. 21
2 Tribunal Supréme, s. civ., arrét no. 503/1987, citée au dessus.
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envers les créditeurs personnels des héritiers), le Codecivil distingue, en
termes de prescription extinctive comme |es biens de successionsont
meubles ou immobiliers. Ainsi, dans le casdes biens meubles, leprivilége
du créditeur séparatiste est prescrit dans les 3 ans a compter de la date
d'ouverture de la succession (C. civ. art. 783); dans le cas des biens
immobiliers, le privilege est imprescriptible sous la réserve de la
prescription du droit a I'action sur le fond, étant opposable aussi aux tiers
acquéreurs, dans la mesure ou il a été conservé selon les régles de la
publicité immobiliére (art. 783 et art. 1743 C.civ.).

Pour ce qui estla prescriptibilit € ou | i@prescriptibilit ® de | dacti o

en annulation du certificat d'héritier il faut mentionner qudé u n e attienl | e

n'est pas en soi, mais une greffe sur les actions qui pénalisent directement

les droits des héritiers ou, le cas échéantdes tiers,de sort e @edel | e

soumise a des regles relatives a la prescription extinctive, applicables a ces

actions, étant donc nécessaire de déterminer sié¢ droit g u d o n  pava®@t e n d

été violé est ou non soumis a la prescription extinctive. Nous faisons la
distinction suivante: a) lorsque celui qui demande l'annulation du certificat

ddnéritier a participé a la procédure successoralenotariale et a consenti de
délivrer le certificat, son annulation peut étre demandée que pour des vices

de consentanent ou d'incapacité, dans ce cas,s 6 agi sue nullit¢ d 6

relative, l'action est soumise a la prescription extinctive 1, ou pour des
motifs de nullité absolue, hypothése dans laquelle I'action est
imprescriptible extinctive ment2, b) celui qui n'a pas participé a la procédure
successorale notariale parce que les mentions contenues dans le certificat
d'héritier | u i sont opposabl es | ,psugderbanderlaa
i nst ance d&equalteaiéritieq lta edterménation de la massede

n

doi

preuve

sucaessionet des droits de chaque hériterrhy pot h se dans | aquell e

en annulation du certificat d 8 h ® rdéja émis a le caractéred'une action en
constatation et est donc elle estimprescriptible extinctive ment3 (mais bien

1 Voir par exemple, Tribunal Supréme, s. civ., arrét no. 514/1972 dans le Recuell
ddarr °ts 64 «réR no. 844/1991, en «Revue roumaine de droit », nr.

1/1982, p. 57; C.S.J., s. civ. , arrét no. 790/1990, dans la revuelroit », no. 1/1991,

p. 69; arrét no. 232/1992 en Problémes de droit 19961992, p. 136

2C.S.J,, s. civ., arrét no. 459/1993, Hletin de la jurisprudence 1993, p. 28

3Voir aussi Tribunal Supréme, s. civ., arrét no. 514/1972, citée au dessus. Pour une
solution contraire (que | dacti on en

successorales serait une action personnelle et donc sounsie a la prescription
13¢
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entendu, la prescription extinctive pourrait se produire surl e d r optian d 6
successoral), mai s, nd®t ant pas h®ritier, il
masse successorale dodéun bien sa propri ®t®, h
en annul ation du c e retparies reges applicableBauxt i er est r
action réelles.

Bibliografie

1. C. BOr san, M. Gai Tn DreptMcivil. BrepturiRirealei c eanu,
Il nstitutul European, lali, 1997;

2. Gh. Beleiu, Drept civil roman. Introducere in dreptul civil. Subiectele dreptului
civil, Ed. Universul Juridic, Bucure kti, 2004;

3. G. Boroi, L.DretpdancCiiwlidsclCuurs selectiv pentru
Ed. All beck, Bucureiti, 2002;

4. G. Boroi, ®adwhAndees cur,ocedur A ,ciBwiclurr edament at
1994;

5. G.Boroi,Dreptci vi | . Paedae2a, g&der &l h Beck, Bucurelti

6. M.B. Cantacuzino, Elementele dreptului civil Ed. Cartea Rom®©neasct¥
Bucurelti, 1921;

7. St . ChrPpeeamtr wl d ,ein Drapt civie Gontraetele speciale.
Dreptul de autor. Dreptulde mo i t eni r e, Uni versitatea din Buc

8. V.M. Ciobanu, Tr at at de p,rvodedur AT ecoi rvBia crgreenietria,l n
1995;

9. P.M. Cosmovici, Tr at at de dr ept ,EdiAcaddmiei RBB&Rr,t ea gener al
Bucurelti, 1989;

10. Fr. Deak., Tratat de drept suceeral Ed. Universul Juridic, Bucurek t i , 2002 ;

11. |. Dogaru, Elementele dreptului civil. Introducere in dreptul civil. Subiectele
dreptuluicivl, Casa dwe epdkamGrad , kiBl9ABur e

12. M. El i escu, Unel e probleme wii,j vibhoandr lila pre
unei viitoare regl emehttwndiii lieigadmer, c etnirrie vjiusrti
1/1956;

13. M. Eliescu, Transmi si unea i “~mpnharTeallBd moitenirid.i
Academi ei, Bucureliti, 1966;

14. M. Eliescu, Unele probleme privitoare la presdfip e extinctivA ~n cadr u
viitoare reglementeéwvi stteegalSeudi i [ cercethnh
1/1956;

15. C. Hamangiu, | Rosetti 6 Bnl nnescu, ATratat d& rdiet @ivila n u ,
roman vol . 111, Ed. All, Bucureiti, 1998;

extinctive dans | e d®I ai g®n®r al de 3 ans) voir

1611/1996, en Recueil de pratique judiciaire civile 19931998, p. 85
134



16

17.
18.

19.

20.

21.

22.

23.

24,

25.

26.

27

Anal el e Universit

n,TiGa-FeicitaXXlea de Joso

Drept [ i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

. A. Hilsenrad, Despre nouar e g | e
alLegalitatea popu
T. | o firatdt dewdrept civi v o
lvanov, ¢ n | eghAturn c
deartaj o pri vind Iic

cheltuielile de Tnmorméantare ~ n a

I
I
u
h

mentare a pineesista i pTi
arnoé nr . 8/ 1958;
I, Ed. Academi ei R.

idarea pretenTiilor
Revista rom©nnhn de dr

ei ext.i

S.R., E

poeEscmupaibi l htandaukbtepenc

dintre
eptdé nr

E.Lupan,Dr ept <ci vi | ,EdPAegonaut €luj,d®On,er al n

D. Lupulescu, Drept civil. Introducere in teptul civil, Uni versitatea aAnghe
Ruginno GalaTi, GalaTi, 1999,;

J. Mateial, PPrMscC@dsmdla .ceix.ttiinmtiiifi,cn, Bucur
1962;

M. Nicolae, Publ i ci t atea i mobi | Edc Préss Mihaelanoi | e cnr Ti
Bucureiti 2000;

A. Pop, Gh. Beleiu, Cur s de drept c,iUnivelsitateaRlenr t ea gener a
Bucurelti. Facultatea de drept, Bucurelti, 1¢
E.Roman,Prescri pT, a rexltuocrcariewad aTratat de drept
Academi ei, Bucurelti, 1967;

I.RosettidB n | A n e s chelarie,®l. Ned&ku, Principiile dreptului roman

Ed. de stat, Bucureliti, 1947;

L. St Ancdrwlpas caii,vi |, d,red.pat k) Ed.dResetino | t eni r e
Bucurelti, 2000;

. C.Turianu, RAspunderea civilLbn mem@tDrepdauwme mor aldd 1

13¢



Analele UniversitnTiGaKeXicitaXKklea de Joso
Drept I i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

M adalina -Elena MIHAILESCU
THE FREEMOVEMENT OF PEOPLE

Speaking, at a given moment, about the concept of European
identity, a certain author specifies the fact that among the objectivesof the
European Union, there is a series of desiderda that have to be mentioned,
according to the treaty of Lisbon, which classifies them into several levels:
a. promoting peace, its values and the welfare of the member states;

b. offering to its citizens a space of freedom, security and justice without
any internal boundaries.

It has to be mentioned that when the Treaty of Rome was drawn up,
an especially important treaty for Europe, the free movement of people
was not envisaged as a right for the citizens of the member states to travel
anywhere within the community and having no matter what purpose.

At first, the freedom of movement was related to the concept of
worker 8 to what the German doctrine calls Marktburger, when it describes
the status of the individual within the communitarian law, namely , the
individual that exerts economic cross-border activities. The principle of free
circulation has evolved, considering the establishment of an internal
market, along with other types of freedom. The development was due both
to the jurisprudence of the Court, as well as to the law-making activities of
the other communitarian institutions.

The doctrine considers unquestionable the fact that free circulation
and inhabitancy constitutes one of the fundamentals of the European
Community. Its relation to the Euro pean citizenship has an important
significance, especially from a symbolic approach point of view.
Currently, it is still a branch falling apart from citizenship, because of the
role played in the development of the communitarian integration.

The institution of any EU citizends right to
the territory of the member states, stipulated by the Treaty of Maastricht,
has put an end, to a certain extent, to the contoversy and tensions related
to the free circulation. The establishment of this right reasserts the
consolidation of a freedom system achieved a long time ago and which
had lost, even before the Treaty, its exclusively economic character over the
European Union. The combination of the intergovernmental cooperation o
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established especially by the Schengen agreements d with the
communitarian integration, as well
refuse to eliminate the inner border control, make the treaty of Amsterdam
almost illegible. This treaty made an attempt to settle the substance, the
latter having four significant general objectives:
-to bring forth the employment and
the European Union;
- to eliminate the last obstacles for the free movement of people and to
consolidate security;
- to allow Europe strengthen its position at the global level;
- to render more efficient the institutional architecture of the Union with a
view to a future expansion.

A special case which has made a change in the jurisprudence of the
Court in Luxembourg in the field of fr ee movement , was the Grzelcyzk
case, a student, French citizen, who studied for three years at a Belgian
university, paying his studies by taking part -time jobs and by way of
obtaining credits. In the fourth year of college, he applied for a Belgian
benefit of social security, also known as the minimal sustenance allowance-
minimeX. The application was turned down under the reason that the
relevant Belgian legislation pronounced as eligible the applicant that is not
a Belgian citizen only if the Regulation 1612/68 is applicable, with a view
to the free movement of workers within the community. As a consequence,
the regulation would be applicable only to workers, not to students too. If
the French citizen had been Belgian, hewould have been entitled to such an
allowance. The Belgium Court of Law has concluded that the subject was
not a worker and at the same time it questioned the compatibility of the
Belgian legislation with the articles 12 and 17 of the Treaty of European
Communities Establishment (T.E.C.) and it required a preliminary
interpretation to the European Court of Justice (E.C.J.). While analyzing this
case, the Court has taken into account the regulation 1612/68 and the
Directive 96/93/CEE regarding the residence right of the students,
emphasizing the fact that the directive does not contain stipulations for
allocating social benefits to the resident students in the host member state,
but it does not prohibit this either. It was drawn the conclusion that in this
particular case, the discussion was about a discrimination based on
citizenship, which virtually is forbidden by the art. 12 of T.E.C.
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The employment and the rights of the workers carrying out a certain
activity in other EU member states than the origin  country

One of the most important aspects regarding the free circulation of
people is related to the free circulation granted to workers.

As per art. 48 of T.E.C., it has been stiplated that the free
movement of workers should be carried out within the Community by the
end of the transition period at the latest. This right of free circulation of
workers has been established by the regulation 1612/68 of the Council and
the Directive 68/360 concerning the abolishment of restrictions on
movement and residence within the community for the workers of the
member states and their families.

The high level of unemployment in the European Union is one of
the main concerns of the member states and it used to be a priority in all
the documents of the Union. Although creating new job opportunities
remained in the scope of the governments of the member states, which had
the necessary levers, the Treaty of Amsterdam has given a common
dimension to this issue, establishing common politics and strategies, as per
the political will of the member states. The stipulations mentioned in this
Treaty have rebalanced the Union, balancing the economic and currency
dispositions contained in the Maastricht Treaty.

The free movement of people is rendered, among other things, also
into the free circulation of workers in relation to whom Bernard Teyssie
used to state that ait is a fundament al rig
have to defendbo.

The free movement of people aims at, first of all from the economic
point of view, creatin g a sole workforce market, and from the political
point of view, achieving a higher cohesion of the peoples making up the
European Union, by eliminating the barriers to migration and promoting a
communitarian citizenship.

According to the European Social Charter & signed at Torino in 1961
-aevery person should have the possibility
exercising a professionbo, and the fundament ¢
social rights of the workers of December 8-9th, 1989 proclaimed the right of
every worker to exercise any kind of profession or trade within the
Community, a right which is achievable only by way of free movement.
Moreover, the free movement of people must allow the countries facing a
certain level of unemployment to export their r edundancy to the countries
experiencing a shortage of workforce. The displacement of independent
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workers is indispensable in order to allow the communitarian exertion of
commercial or liberal professions. The displacement of physical persons
may contribute to the life of societies and the practical exertion of the
freedom to establish branch offices. The access to different positions of the
social proxy does not fall into free movement of the employees, but within
the dispositions regarding the independent workers.

In addition to that, align. 2 of the Adherence Treaty tackles the
Regulation C.E.E. 1612/ 68 regarding the free circulation of workers within
the community, with a view to establishing a derogation for a two year
interval, calculated from the date of adherence (for Romania 01. 01. 200712.
31.2008). During this interval, the member states (at that moment) would
apply measures of internal law or measures resulting from bilateral
agreements regulaing the access of the Romanian nationals to the
workforce market of each and every of these states.

In the Politierechtbank te Mechlepase 6 Belgium c. Hans van Lent,
October 2d 2003,Mr. Van Lent, Belgium citizen, owns a car, registered in
Luxembourg, where he worked. The vehicle is lease purchased by a
Luxembourgish company. The Belgium legislation imposes to the Belgian
residents the obligation of registering the
name, which was impossible for Mr. Van Lent to do, considering that the
Leasing Company was registered in Luxembourg. Following a traffic
control, the Belgian authorities filed a criminal lawsuit to Mr. Van Lent. The
Belgian High Court of Justice has intimated the C.J.C.E. in relation to the
compatibility between the Belgian legislation and the principle of fre e
movement of workers, consecrated by the T.E.C. The case entailed the
interpretation of the articles 10 (regarding the loyalty obligation) and 39
(regarding the free circulation of workers) of the T.E.C. The Court has
appreciated the fact that, in absentia of a harmonization in the field, the
member states can establish the terms of vehicles registration (on condition
that the dispositions of the treaty regarding the free movement are
complied with) and that the Belgian legislation in the field may discour age
the employment of Belgian citizens in other member states. The Court has
also taken into account the fact that, since August 2001, the Belgian law
allows a Belgian resident to register a car he/she uses, only in case that the
car owner has no residence right on the territory of Belgium. Nevertheless,
the Court considers that neither of these dispositions is able to eliminate the
confinements to the free circulation of workers.
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The solution of the Court reiterates the principle according to which
the member states are compelled toeliminate any legal or administrative
barrier that might affect the free circulation of people. In addition to that,
the solutions of the Court imply that there is an incompatibility with art. 39
T.E C. not only among the measures establishing restrictions to the
employment freedom of the communitarian citizens in other member
states, but also among those which may discourage the employment of
their citizens in other member states or of other states citizens in the
member state under focus.

In a differentcase,Chr i sti ne Morgenbesser c. Consig
Avvocati di Genova, Itali@d a prior appeal Mrs. Christine Morgenbesser,
French citizen, residing in Italy, i s the ti

in law, awarded in France 1996, but without having obtained the
competence certificate for the lawyer profession. After a short internship in
some French advocacy cabinets, she had worked since 1998 in a cabinet
from Genova, Italy. Consequently, she asked to be regstered in the
probationers register in Italy, in order to carry out validly the internship
period with a view to setting in for the competency exam, which is
necessary for the legal practice. Her application was rejected by the Geneva
Council of the Attorn eys Order, as well as by the National Council of
Florence, on the grounds that the Italian law regarding the attorney
profession requires a law diploma obtained in an Italian University and the
fact that Mrs. Christine M. was not qualified as attorney in F rance. The
High Court of Cassation and Justice has asked C.J.C.E to decide on whether
the communitarian law accepts that the Italian authorities reject the
registration of title holder of a diploma obtained in another member state,
on the simple grounds th at the diploma was not issued in Italy.

The Court specified firstly that the case of Mrs Christine M., wa s not
applicable neither to the Directive 98/5, regarding the permanent exercise
of the attorney profession, nor to the Directive 89/48 regarding the
acknowledgement of high education diplomas. The first directive aims

obviously only at fully qualified attorney
quality, which is limited in time and representing a part of the training

necessary to becoming an attorney, canno be qualified as areg.l
professioné6é, as per the directive 89/ 48.

Assuming the fact that the internship period entails exercising
certain remunerated activitiefby the clients or the attorneys cabinets, as fees
or wages), the principles, establishedin the treaty as regards the freedom of
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becoming a resident or aiming at the free movement of the workers, are
applicable to probationers as well. Consequently, the Court reiterates the
principles established in the prior jurisprudence: if the national ru les do not
take into account the knowledge and the already acquired qualification of
citizen belonging to another member state, apart from the host state, the
exercise of free circulation and residence is restricted.

As far as the ter rd thisvis mokdefined eiihey concern
by the primary law or by the secondary law, the Regulation no. 1612/68 of
October 15th 1968 defining under art. 1 thelabor relationsn the sense of art.
39 of T.E.C. as aemunerated activity Due to the major importance of the
free movementof wor ker s, CJCE has specified that
to have a more comprehensive meaning, the workers, in the
communitarian law acceptance being those people that exercise a certain
non-liberal profession during a definite period of time and that are
remunerated for this

This general definition of the term was given by the Court in the
case Lawrie Blum against Land Badewnurttemberg when Mrs. Deborah
Lawrie Blum, British national, after obtaining from the University of
Freibourg the certificate of pedagogic competence for high school,
Oberschulamt of Stuttgart turned down her access to the internship

S €

r
C

stipulated by azweite Staatspr¢fungd (the
graduates the possibility of having a career as high school teachers. The file

and the remarks presented to the Court state that in the Federal German

Republic the training of teachers is, in fact, the scope of the lands. This

training include university studies, confi
(the first st at e exam) and an internship, f ol
Staatspr¢fungd (the second state exam), whi

skills, according to paragraph 8 of the resolution. As her access to the
internship had been turned down due to the fact that she di dndt have
German citizenship, Mrs. Lawrie -Blum entered an action to
Verwaltungsgericht Freiburg (the administrative High Court of Justice of
Freiburg) with a view to invalidating the rejection decision, on the grounds
that the communitarian norms were b eing breached, due to her citizenship,
for the access to employment. Verwaltungsgericht Freiburg, just like
Verwaltungsgerichtshof Baden-Wiirttemberg (the administrative court of
appeal), rejected her request, invoking that article 48 align. (4) of the C.EE.
Treaty excludes from the norms regarding the free circulation of workers,
the positions within the public administration; the appeal court added the
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fact that the public education is excluded from the treaty field of
application, as it is not an economic activity. The court considered that
since the free movement of workers constitutes one of the fundamental

P

principles of the Community , t he noti on oworkeré, as sti
cannot be interpreted differently, depending on the national lait,has a field of

application at the communitarian levéccording to our specialized literature,

a oworkerd6é6 is daa person entering dependent |

also the case of football playerso.

In fact, so that article 48 can be applied, it is required that the
activity should have the character of a remunerated work, no matter the
field it is performed. The economic character of these activities can no
longer be denied on the grounds that they are carried out in the field of
public law, because, as the Court showed, the nature of juridical
relationship between the employee and the employer 8 be it public law
status or private low contract 6 has no relevance for the application of
article 48.

The free circulation of workers different from the freedom of residence

by the fact that the latter can be used only by the people exercising a liberal
profession. The criteria of assessing the liberal character of a profession are
participation to profit and losses, the free choice of the working hou rs and
the possibility of choice for collaborators. The freedom of movement
entails the removal of any discrimination based on nationality among the
workers of member states as far as remuneration, employment and other
working terms are concerned. The abdishment, on the part of the member
states, of the obstacles to the free movemenbf people could be
compromised if the abolishment of the state barriers could be neutralized
by obstacles resulting from their juridical autonomy exercise d by certain
organizations or associations that are not ruled by the public law.

The banishment of discrimination concerns any form that it may
take, whatever its importance or field, including the educational field. In
t he cCommaissiol against Italyit was stated, for instance, that the
equality of treatment principle prohibits not only the direct discrimination,
but any other disguised form of it by way of applying other differentiating
criteria, such as the case of private universities in a member state having
not acknowledged the rights obtained by former foreign languages
assistant lecturers who have become mother tongue linguistic experts, even
if such an acknowledgement is granted to national workers.
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A similar case that brought to discussion a discriminating princi ple
is the Delay caseeiterating the issue of exchange lecturers who were not
acknowledged by the Italian administration . They have to benefit from
equality of treatment with the Italians hired on similar positions as regards
the ceasing of their working contracts or their rights to social services, after
Italy was denounced in 2001 (case €212/99 for discrimination on grounds
of nationality of the foreign language lecturers, who had become in the
mean time alinguistic collaboratorsé (by wa
rights). After having analyzed art. 39 T.C.E. regarding the discrimination
based on nationality grounds and after having drawn a parallel with the
other cause, that is the Commission against Italy, the Court came to the
conclusion that, in this case however, a particularity stands out, regarding a
syncope in the collaboration of Mrs. Delay with the university that she used
to teach at. The Court stipulates that in such cases, the continuity of
collaboration should be taken into consideration. It was conside red that the
temporary stoppage of the work relations was not an element of
i mportance just because aonly an analysis fo
the form of juridical regimens , can allow the probation as to whether their
practical application to diéfent types of workers, placed in comparable juridical
situations, leads to compatible/roompatible situations with the communitarian
principle of nondiscrimination for national.]
Similarly, the generally imposed obligation on all foreign phy sicians
and dentists as regards the practice of their profession in France is, no
doubt, restrictive, so much the more that in the case of medical
specialization it is required that the specialist should be in permanent
contact with the patient after their intervention.
In the decision given in case of lan William Cowman against the Public
Financesthe Court has established, by drawing parallels with other two
cases- C- 286/82 and C- 26/83 Luisi and Carbone against the Ministry of
Public Financethat the liberty of providing services also includes the liberty
for the service beneficiaries to travel to other member states with a view to
obtaining a certain service, without being deterred by certain restrictions.
According to the provisions of art. 39 alig n. (4) of the EC. Treaty,
the free movement of workers is not applicable to public administration
abidance. To put it differently, it is possible that only the citizens of the host
state could have access to this type of jobs. However, this exception was
interpreted by the Court of Justice of the European Communities as being
extremely restrictive. I n the Courtds opinio
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the public authority exercise and the defense of general interests of the state
may be limited strictly to the citizens of the respective country. These
criteria have to be assessed from case to case, according to the nature of
tasks and responsibilities that the job engenders. Consequently, if the jobs
do not fall into this category, the examinations organized for their
occupation should be accessible to every citizen of the European Union.

The Free Circulation Conferred by the Schengen Agreement

The right to the free movement on the territory of the European
states is translated into the fact that every European citizen has the right to
travel and settle anywhere on the territory of the member states of the
European Union. This right should not be mistaken by the Schengen
cooperation which is even more comprehensive, eliminating the checking
at the border of the states having signed the Schengen agreement. The right
to freely circulate means traditionally that no formality is needed in order
to travel across the borders of a member state, except for the condition of
holding a valid traveling document. This rig ht is extended to the family
members who can travel freely on the territory of certain states such as
Norway, Liechtenstein, Island (based on A.E.E.A) and on Switzerland
territory (based on a bilateral agreement), whereas the communitarian
legislative basis as regards the free movement and residence of citizens
and their family members is represented by the 38/04/C.E.E Directive.

The freedom of movement and residence within the current
Schengen area has taken shape in 1985 when Germany, France and the
component members of Benelux signed an intergovernmental agreement
with a view to gradual elimination of the document control at the borders
of these states, in a border town of Luxembourg, Schengen. The Schengen
Agreement was followed in 1990 by the Conventi on bearing the same name
which acquired juridical force in 1995. The role of the Schengen agreement
was the elimination of the document control at the borders of these internal
states signing the document and it introduced a common policy named the
short gay visaand other measures as well, such as the judiciary cooperation
among police and judiciary authorities. The representatives signing the
Schengen agreement specified the fact that these states can reintroduce the
control at the borders only for a short stay and especially under specific
and clearly determined circumstances. A protocol annexed to the
Amsterdam Treaty has included the development achieved subsequently to
in intergovernmental cooperation within the judiciary and legal
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cooperation among certain states (acquis Schengen) which has become
thus, a part of the E.U. legislation, being divided between the first and the
third community pillar, whereas the visa and border policy are included
under the first pillar.

Starting with December 2007, 22 member states of the EU are
situated within the Schengen area, eliminating thus their border control.
Thers states are: The Czech Republic, Belgium, Denmark, Estonia,
Germany, Greece, Spain, France, Hungary, Italy, Lithuania, Luxemburg,
Malta, Holland, Aus tria, Poland, Portugal, Finland, Slovakia, Slovenia and
Sweden. Two of the non-member states of the E.U., namely Norway and
Island, fully apply the Schengen agreement based on aspecific agreement
while Bulgaria, Cyprus and Romania apply it only partially at the moment,
because becoming a member of the European Union does not necessarily
imply that they are assimilated automatically to the Schengen area and
that they can eliminate the internal border control. In resolution dated from
2006, the Council hasdecided that the member states having joined the
European Union in 2004 have the possibility of acknowledging the visas
and the residence permits issued by the Schengen states or by those
countries that are not Schengen members, as they are considered
equivalent to the national visas. This equivalence is valid only for transit,
for a period no longer than five days. After the extension of the Schengen
area, since December 2007, these rules were about to be applied only to
Cyprus.

The Court has decided in a certain case that Spain has infringed the
communitarian law by refusing to allow access to two Algerian citizens on
the grounds that Germany had issued an alert according to the Schengen
Convention of 1990 (named CISA) implementing the Schengen agreemen
since 1985. In 1999, Mr. Farid, who used to live with his wife (a Spanish
citizen), has required to the Spanish consulate of London, a visa in order to
enter the Schengen area and his application was rejected in 2000. In this
case, the question was if thre immediate refusal was compatible with the
communitarian law, when the alert concerned the husband of a member
state citizen. In this case, the Court has clarified the relation between the
Schengen CISA and the communitarian law, indicating that the Schengen
Protocol confirmed the fact that the CISA provisions are applicable if and
when compatible with the communitarian law.
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The Schengen Visas Issue

A sum total of 24 states apply the Regulation CE 539/2001 and
have a completely common policy as regards the visas, while the citizens of
other states are subjected to visa obligation. A visa issued by one of the
countries having signed the above mentioned Schengen Agreement, is
valid also for other states joining the same agreement. The visa sticker,
which looks the same for all the Schengen states, shows the inscription
"valid for Schengen States" and the alphanumeric codes that are marked
down, indicate the country where the visa had been issued. The procedures
and conditions for the Schengen visas released are stipulated in the
Common Consular Instructions, published in the Official Journal C 326 of
22nd of December 2005.The third country nationals having the obligation of
holding a visa as per the Regulation CE /539/2001 - as Regulation CE/
453/ 2003 and Regulation 1932/2006/CE have been modified, can travel
with one visa on the Schengen territory and are not compelled to require a
new national visa from the new member states. The third country
nationals, holding a valid residence permit issued by a Schengaen member
state are able b travel based on this permit to every st ate and are not
compelled to apply for another visa,

The freedom of residence

The freedom of residencerefers to the right of the physical and legal
entities to decide on the place of residence, that is the freedom of choice
regarding the place where they are about to carry out their activity. The
settlement of a physical or legal person in another member state implies the
rolling out of an economic activity for a non -definite time because, if the
activity is not carried out this way, it falls under the stipulations of the
communitarian law regarding the freedom of providing services.

Art. 43 of the E.C. Treaty as well as art. 31 of the Agreement
establishing the E.E.A. (European EconomicArea) confers to the nationals
of the member states the right to settle with a main or secondary title on
other states territory. As a direct effect, art. 43 allows the nationals of a
member state to exercise or accede to certain activities, mainly, underthe
same terms as the nationals of the respective country. The freedom of
residence refers to the right of legal persons to participate in a stable and
continuous way to the economic life of another member state of the
community, other than the origin sta te.
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According to the case Gebhardhe freedom of residence has been
transformed from a simple interdiction of discrimination into general
interdiction of limitation. The limits of the freedom of residence cannot
have a discriminative character; they have to be grounded by a general
interest, they have to be appropriate and necessary so that the intended
objective is reached.

According to art. 43 E.C. Othe restricti
residence of the nationals of a member state on the territory of another
member state are prohibited. This prohibition refers also to the restrictions
concerning the establishment of agencies or branches by the nationals of a
me mber state on the territ oAsyfor thd another
containment of the residence freedom, the Court stipulates that, as results
from the jurisprudence, a restriction regarding the freedom for residence,
which is applicable with no discrimination based on citizenship or
nationality, may be justified on imperative grounds of general i nterest, on
condition that it could guarantee reaching the objective aimed at and does
not exceed everything necessary for the objective to be reached. The free
circulation right includes, however, both th
to enter a member state other than the native country, and the right to leave
it.

The Court of Luxembourg considers that the guaranteed
fundamental liberties based on the E.C. Treaty could be depleted of any
substance if the origin member state could, with no valid justifi cation,
prohibit its own nationals to leave the respective state territory in order to
enter other states territories

As for the freedom of residence, in case of a more than three months
stay period, the European citizen has to fulfil one of the foll owing
conditions:

- exercise an economic activity as an employee or nonemployee;

- dispose of enough financial resources and a health insurance;

- being a student and dispose of enough financial resources and a

health insurance;

- being a member of the family of an European Union citizen, falling
under one of the above-mentioned categories.

For the citizens of the European Union member states, there is no

notion such as the residence permit. Nevertheless, the host state can ask
the citizen to record a procedure which is done by the presentation of an
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identity card or a valid passport and a proof according to which, the terms
regarding the financial incomes are complied with

Another case debating on the freedom of residence and circulation
of people is the Morson casel. Mrs. Elestina Esselina Christina Morson has
raised the issue of discriminating
the free circulation of workforce. In this case, E. Morson and S. Jhanjan,
Surinamese citizens, have requestd for their right to settle in Holland to be
acknowledged, as their children resided in Holland having that citizenship.
They have founded their request based on art. 10 of the Directive 1612 /68
allowing a worker, traveling in order to fill a position, to  bring along
his/her family members. The Court stated that these provisions meant to
ensure the free circulation of workforce cannot be applied to a situation
that has nothing to do with another situation that the communitarian law is
applicable to. To put it more simply, it is impossible to apply certain rights
which are generated by the right to free circulation of workforce for a
person that has never made use of his/her right to the free circulation of
workforce

The enunciated case is not singular, assimilar aspects regarding the
right for residence of family members are represented by the caseEuropean
Communities Commission against. F.GwRere the defendant state has been
accused that, by introducing and maintaining in its national legislation the
dispositions regarding the residence permit (dispositions stating the

obligation of oO6living in nor mal [
accommodation period of the migrant worker, but during their entire
stayod), the former F th @e #&spositiohsdof ant.048
T.C.E.
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http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:21999A0710(02):EN:NOT
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Monica BUZEA
CONSIDERATIONS SUR LA PROTECTION JURIDIQUE DE LA
POSSESSION

Résumé

Etroitement liée a la protection du patrimoine et de la propriété, la possession est
protégée par des moyens offerts pardi divil tout comme par le droit pénal.

La protection de |l a situation de fait est b
sécurité sociale, dans les conditions ou on la rencontre aussi souvent dans la protection
indirecte de la propriété, car, dans la onaf des cas les deux droits se superposent.

Du point de vue statistique on enregistre de nombreuses atteintes a la
possessioq U i suscite des discussions;illesthi@®®chel |l e nat
n®cessaire doéi dentdédombatr des moyens efficaces

En ce qui concerne | a possession ddun bi
situations juridiques distinctes : la propriété, al possession, la détention,
avec les précisions apportées par la littérature juridique? : le propriétaire ne
peut jamais se ®nstituer détenteur précaire, la qualité de possesseur nie la
gualité de propriétaire, et la présence du détenteur précaire empéche le
propri ®t aire doexeraporealié¢na possession mai s
Etroitement liée a la protection du patrimoine et de la proprié té, la
possession, reconnue dans la littérature juridigue comme «fondement des
droits réels »? est protégée par des moyens offerts par le droit civil tout
comme par l e droit p®nal , fait gui r®sul te
infractions dans le Code pénal, au Titre Ill, dans le chapitre « Infractions
contre le patrimoine » et dans des lois pénales spéciales.
Dans le droit modernes?, la possession a été appréciée comme le
fondement des droits réels et le signe extérieur de leur existence, e corps

1C. B "rsan, D@rpaptricirwiall.e princi palki®g, Ed Hamang
p. 242

2 C. Hamangi u, | . RoBéicobi BALAnéIcat ahll de drept ci
Ed. All, Bucarest, 1996, p. 576;

3C. Hamangi u, | . Rosetti BAl Anescu, Al . Brnicoianu

Ed. All, Bucarest, 1996, p. 576;
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etl 6©me de |l a propri ®t ®, la propri ® ® en acti
la penséext.
A partir de | 6®t ymol ogi e «mbssesiaryp t possessi

qui signifie étre installé sur un bien, il résulte que cela présuppose une
situation de fait, différente du droit de propriété. La situation semble
contradictoire, de protection dOéune apparenc
cette situation sf6appuyant surtout sur | e ga
les conditions ou on la rencontre aussi souventdans la protection indirecte
de la propriété, car, dans la majorité des cas les deux droits se superposent.

En fonction de | d®volution ddédune soci ®t
développement a un moment donné, le Iégislateur établit que la
transgressigheddenaeroit nbdest pas suffisammi
normes du droit civil, gui ont dohabitude en
et gudon a besoin ddédune protection plus fo
comme infractions dans le domaine du droit pénal. O n passe donc de
I 6illicite civil ouzextra p®nal ~ 1 dillicite

Dans cette perspective, hors les moyens de protection de la
possession prévus par le droit civil, concernant les deux actions
possessoires, celle générale en complainte, @omplenda », par laquelle le
possesseur demande la cessation de tout trouble apporté a la possession ou
la ré-obtention de la possession dont il a été dépourvu sans violence et celle

spéciale, en réintégration, « reintegrandaé , | 0exi stence | a consol i
relatons soci ales de telle nature sdoeffectue alt
sph re de protection du droit p®nal , const
infractions.

[ est pourtant ®vident , m°® me faut e dou
dans les dispositions du Code pénal des valeurs sociales auxquelles le
| ®gi sl ateur a entendu dbéaccorder de |l a prote
plus importants du droit p®nal sdinscrit au

de la personne.

1 G. Cornu, aDroit civil. I ntroduction. Les per son
Montchrestien, Paris 2003, p. 379;
2Lla d®finition des deux concepts a ® ® faite par
sens o% | d8illicite civil est N®e dlog qui a transgr es
prévoient seulement une sanction réparatrice, et dans le pénal par la transgression
déune r gle de droit qgui cont 4\ BDdngoromy mme sanctio
ODrept penal (reeditarea edi Tiei din 1939) 6, Bu
&Academia RomOnnhn de LtiinTe Penale, p. 164;
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Du point de vue statistique, les infractions par lesquelles on apporte
atteinte au patrimoine, sous différents aspects qui présupposent la
protection de la propriété, de la possession et méme de la détention sont
parmi les plus nombreuses. Par exemple, les données centralisées pour
| 6ann®e 2 0 On&tere Rublic, hteste ique sur premier lieu se
situent les mises en jugement en ce qui concerne les infractions contre le
patrimoine avec un pourcent de 36,5%.

Déaill eur s, | argument criminologique de
sur | 0®t at odne dpea ulpa®rpiocspautliat i on, l e d®sir de
des valeurs dans la société contemporaine ont justifié leur incrimination le
long des années.

Dans une autre perspective, a partir des années 1990, les instances
de jugement de Roumanie se sont confontées avec de nombreuses causes
ayant comme objet des actions en revendication pour la restitution des
i mmeubl es pass®s dans | a -1989ofgmuiédtpa® de | 6 ®t at
les anciens propriétaires. Les solutions contradictoires prononcées et la
|égislation déficitaire ont déterminé la saisine de la Court Européenne des
Droits de | 6Homme.

Ainsi, la Loi 18/1991, avec les modifications et les complétions
ultérieures a déterminé une pratique judiciaire non unitaire, et le
dépassement du systeme juridique national, en ce qui concerne les litiges
dans ce domaine par |l i nvocation des docume
par notre pays.

Dans ce sens, par la Loi nr. 30/1994la Roumanie a ratifié la
Convention pour | a protect i olibertébe s droits
fondamentales3, tout comme les protocoles additionnels ; la problématique
concernant le respect du droit de propriété, par les théoriciens, et par les
praticiens du droit, ne peut pas ignorer | e

1 www.mpublic.ro , Rapport ddédactivit® pour | dann®e 2008,

2 La Loi no. 30 du 18 mai 1994 a été publiée dans le Moniteur Officiel no. 135 du 31

mai 1994; ultérieurement, elle a été modifiée par la Loi no.79 1995 concernant la

ratification du Protocole no. 11 a la Convention pour la protection des droits de

| 6 homme et des |l i bert ®s fondament al es concern
mécanismes de contrdle établis par la convenion, achevé a Strasbourg le 11 mai

1994,

3 Adoptée a Rome le 4 novembre 1950, elle est entrée en vigueur le 3 septembre

1953; connue aussi sous le nom de la Convention Européenne des Droits de

| 6 Ho mme .
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Protocol additionnel a la Convention?: 0OTout e personne physi gt
morale a le droit au respect de ses biens. Personne ne peut étre privé de sa
propri ® ® que pour une cause doutilit® pub

prévues par la loi et par les principes généraux du droit in ternational.

Les dispositions pr®c®dentes ndapportent
®t ats doéadopter | es l ois qudils consid rent
l utilisation des biens confor m®ment ° | 6i ni
paiementdes impétsoudd aut res contributions ou des amer

Ainsicomme on adéjaremarqué?2, | a premi re r gle de | 8
un caractére général, énoncant le principe de respect de la propriété. Ce
principe se référe au droit de toute personne, physique ou morale, de jouir
de sa propriété. On considéere le principe du respect de la propriété violé
non seul ement dans | dhypoth se 0% une p
de sa propri®t® mais aussi, guand on n
possibilité de jouir normalement de ce bien.

Apparemment les dispositions se référent au droit de propriété,
mai s dans | dappr®ciation de |l a sph re de proc
suscité des discussions a partir de la terminologie différente utilisée dans le
contenu de la Convention, (respectivement dans la premiére phrase du
premier alinéa, la variante francaise «respect de ses biens» ou la variante
anglaise «peaceful enjoiment of his possessions», dans la deuxiéme
phrase «sa propriete » et «his possessions» et dans le daixieme
paragraphe «usage des biens», respectivement «use of property »)
justifiée aussi par les différences entre le systéme romaneallemand et celui

angl ai s. La jurisprudence de | dinstance eur
des r ®gl e ment detliesi compledee inclutdeadroit de propriété
sur | es biens mobil es et i mmobil es, mai s a

servitude, emphytéose, usufruit, concession, droit de créance, aspects
patrimoniaux des droits de création intellectuelle. 3

1Adopté a Paris le 20 mars 1952, elle est entrée en gueur le 18 mai 1954; ratifié par
la Roumanie par la Loi no. 30\ 1994.

2P. M. Cosmovici, « Dr e p t civil. Drepturi real e. ObligaTi:i
1994, p. 103;
3Corneliuwu B rsan, 0ConvenTia Europeanhn a Dreptu

Drept ur it ki AllBed,d@ucarest, 2005,pp. 9701000;
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La situation ainsi créé aprés 1990 a eu aussi des implications au
ni veau p®nal, par | daugmentation nu nombre
possession, dans sa forme principale ou celle de loi spéciale, quand la
réglementation était encore en vigueur, tout comme le non-respect des
décisions judiciaires, le probleme étant particulierement important dans les
communautés rurales. On est ainsi arrivé a des décisions

ddempri sonnement pour des personnes qui ont
répétitive le droit de possession sur les immeubles, notamment des

terrains, et N une sitwuation ddi mpacte sur
contexte de | a condamnation dféune personne ¢

non-respect des décisions judicaires (dans la plupart des cas, les décrets de
grace individuelle de 2008-2009 ont visé des personnes agées de plus de 75
ans, condamn®es ~ | demprisonnespagdes pour | O0i n
décisions judiciaires a partir de solutions civiles concernant des terrains?).
La conjecture actuelle indiqgue de nombreuses transgressions de la

possession du point de vue civil et i nfrac
proposer un abord du point de vue sociologique, car on peut discuter, a

partir de | a causalit®, | 6i denti fication di
combat, par ce qudai nsi gue |l e r®put® sociologue
but principal de la punition doit prédominer et non pas le caractere de

combat du factzeur individuelo

1 dans ce sens Dec. 296, 299/2008, publiées dans le M.O. 137/21.02.2008, Dec.
328/2009, publié dans le M.O. 113/25.02.2009, Dec. 506, 507/2009, publiés dans le
M.O. 211/01.04.2009;
2D. Gusti, |¥ Gucaresktkd,Academiei, 1971, p. 195.
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Adriana TUDORACHE
PREVENTING AND COMBATING CYBER CRIMES

Abstract

Recentand anticipated changes in technology arising from the convergence of
communications and computing are truly breathtaking, and have already had a significant
impact on many aspects of life. Banking, stock exchanges, air traffic control, telephones,
electic power, health care, welfare and education are largely depemdénfonation
technology and telecommunications for their operation. We are moving towards the point
where it is possible to assert that everything depends on software.
This exponentiagrowth, and the increase in its capacity and accessibility coupled
with the decrease in cost, has brought about revolutionary changes in every aspect of
human civilization, including crime.The increased capacities of information systems today
come at theost of increased vulnerability. Information technology has begun to produce
criminal opportunities of a variety that the bri
to dream about.
Nowadays, the one place that people thought they were secltebe one of the
most dangerous areas in society. Computer use is increasingly spreading, and more and
more users are connecting to the Internet. The Internet is a source for almost anybody to
access, mani pul ate and de giminabactiviteeg direclys 8 i nf or mat
related to the use of computers, specifically illegal trespass into the computer system or
database of another, manipulation or theft of storetinendata, or sabotage of equipment
and datadé are def i ndidg tatee Amerioap hetitege diotionarymes ac c o
(2000). Even though companies strive hard to prevent these criminal activities, companies
are stildl fighting a |l osing war against computer
1999). Al t hough hasdhengme i growing coreernk muchgsdbeing done to
address this problem.
To better understand the situation, users and companies must be aware of the
indicators that problems with computer crirdeexist. One of these indicators is that many
compaies are involved in computer crimes. Eigfitye percent of companies reported
security breaches in their systems, and 94% detected viruses in their systems in 2001
(6Computer Crime Soaring, 6 2002). Furthermor e, t
hackd many times. It alone was hit by about 250,000 hacks in 1995 (Allbritton, 1998).
These hac k shackdamaged costra lot of mordgcking resulted in a cost of
about 377 million dollars (0Computeing Cri me Soar.
and needs to be quelled. Break s are rising rapidlysand doubl e
Computer Hacking, o6 1999).
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Companies and users must also be aware of who the hackers arbtlagid
victims. The victims of hacks come in an extensive range. Tjowr taggets for most
hackers are fortune 500 companies, who are big names and make a lot of money (Allbritton,
1998) . ol f this [breach of security system] coul
anybody, 6 said Sandr a Enyg(Markoffi 2000 p. &5).iThee n t o f PGP
fact is, though, that every onlineomputer user is at risk. A hacker can penetrate virtually
any computer on the I nternet i f he has the rigt
1999). In addition to knowing the victims, useand companies should know who the
hackers really are. The real bad guys are often just mischievous youth trying to steal credit

cards or breaking into advanced systems. A hacke
the major hackerisy mmorigg of (3 to &8tyead oldy who leamnedsto t

make toll calls for freedé (Allbritton, 1998, p .
online gaming to steal anotherds virtual i t ems,

money (Ward, 2003). Mostacker s, though, are actually cracker
damage but only want to embarrass-bgme companies (Ma, n.d.). However, many people

are still accessing data with criminal intent. These people can vary from revengeful

employees trying tbackstab their company to foreign spies wanting to access government

files. Some do it simply to steal money, valuable objects or code (Allbritton, 1998).

Interestingly enough, half of unauthorized system intrusions involve insiders who actually

have legimate access to the system (Schindler, 2000).

The new breed of crime, which is either perpetrated using computers,
or is otherwise related to them, is broadly termed as Cyber Crime.

Methods of Perpetration:

Unauthorized access
E-mail bombing

Data diddlin g

Salami attack

Internet time theft

Logic bomb

Virus/Worm attack

Trojan attack

Denial of service attack

10. Distributed denial of service attack
11. E-mail spoofing

12. Intellectual Property Crime
13. Cyber stalking

©o N~ WNPE
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Unauthorized access (cracking, not hacking):

Unauth orized access also known as cracking as opposed to hacking,
means gaining access to a system without permission of the users or
without proper authority. This is generally done either by faking identity,
or by cracking access codes.

E-mail bombing:

This means sending a large number of mails to the victim resulting
in the victims mail account (in case of individual) or server (in case of
corporations) crashing.

Data diddling:

This kind of attack involves altering the raw data before it is
processed by a sytem and re-altering it after processing.

Salami attack:

This is generally used to commit financial crimes. Here the key is to
make the alteration so small that in a single case it would go unnoticed. For
example, a bank employee deducts five rupees from every customers
account. The individual customers are unlikely to notice this small change
but the employee will make a significant earning.

Internet time theft:

This connotes the usage by an unauthorized person of Internet time
paid for by someone else.

Logic Bomb:
This is an event dependent program. This implies that this program

is created to do something only when a certain event occurs (e.g, the
Chernobyl virus)
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Virus/Worm attack:

A virus is a program, which attaches itself to another file or a
system and then circulates to other files and to other computers via a
network. They usually affect computers by either altering or deleting data
from it. Worms on the other hand do not interfere with data. They simply
multiply until they fill all available space on the computer.

Trojan attack:

A Trojan is a program, which appears to be something useful but
under the disguise of a useful program causes some damage.

Denial of service attack:

This involves flooding the computer resource with more requests
than it can handle. This causes the resource to crash, thereby denying the
authorized users of the service.

Distributed denial of service:

This is a denial of service attack in which the perpetrators are more
than one in number and geographically displaced. It is very difficult to
control such attacks.

E-mail spoofing:

A spoofed email is one, which appears to originate from one source

but actually originates from another.

Intellectual property crime:

This is a crime, which involves the unauthorized copying and
distributing of copyrighted software. Software piracy is an example.

15¢
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Cyber stalking:

This involves following a person on the Internet and causing
harrassment.

Hackers have many ways of hacking and gaining access to systems.
One common way of getting almost anything out of a computer is by
utilizing a virus. By accessing the network a hacker can easily put a virus in
the source code of bigname programs like Windows and Office, which will
damage computers that run or use this software (Markoff, 2000). One of the
types of viruses are Trojan horses, which are hidden instructions embedded
in software or email that, once opened, may modify, damage or send
important data. Another type of virus is the logic bomb, a virus that is
placed on a computer to run after a specified amount of time, allowing time
to clear up the evidence (Information Systems Unit, n.d.). Other ways that
hackers hack are by wusing program bugs. Exan
instructions can let a vandal find vulnerabilities in programs not known to
other people and use them to his benefit (Markoff, 2000). Another problem
with these bugs is that even after bugs are found, a company may spend
mont hs before releasing a fix for it (0W
Furthermore, many hackers utili ze vulnerabilities involving computer use.
One of these methods is called data diddling. This is when a hacker
modifies certain programs to send certain information such as passwords
and names back to him when other people use these programs. Many
hackers also gain access to systems by guessing passwords. Users often
have simple passwords that someone could guess by knowing a few things
about the person (Information Systems Unit, n.d.). A hacker may even
simply pose as a member of a department to gain acces to certain data
(Schindler, 2000).

Varieties of Cyber Crime:

Theft of Information Services

Communications in Furtherance of Criminal Conspiracies
Telecommunications Piracy Act

Electronic Money Laundering

Electronic Vandalism and Terrorism

Sales and Investment Fraud

15¢

ook wbNE



Analele UniversitnTiGaKeXicitaXKklea de Joso
Drept I i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

7. lllegal Interception of Telecommunications
Theft of Information Services:

The O plmeakessd of three decades ago set
has become a major criminal industry. Here the perpetrators gain access to
the PBX board of an organization, and make their own calls or sell call time
to third parties.

Communications in Furtherance of Criminal Conspiracies:

Just as legitimate organizations use the information networks for
record keeping and communication, so too are the activities of criminal
organizations enhanced by the advent of information technology.

There is evidence of information systems being used in drug
trafficking, gambling, money laundering and weapons trade just to name a
few.

Telecommunications Piracy Act:

Digital technology permits perfect reproduction and easy
dissemination of print, graphics, sound, and multimedia combinations.
This has produced the temptation to reproduce copyrighted material either
for personal use or for sale at a lower price.

Electronic Money Lau ndering:

For some time now, electronic funds transfers have assisted in
concealing and moving the proceeds of crime. Emerging technologies make
it easier to hide the origin and destination of funds transfer. Thus money
laundering comes to the living room.

Electronic Vandalism and Terrorism:

All societies in which computers play a major role in everyday life
are vulnerable to attack from people motivated by either curiosity or
vindictiveness. These people can cause inconvenience at best and have the
potential to inflict massive harm.

16C
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Sales and Investment Fraud:

As electronic commerce or ecommerce as it is called becomes more
and more popular, the application of digital technology to fraudulent crime
will become that much greater.

The use of telephones for fraudulent sales pitches or bogus
investment overtures is increasingly common. Cyberspace now abounds
with a wide variety of investment opportunities, from traditional securities
such as stocks and bonds to more exotic opportunities like coconut
farming.

Fraudsters now enjoy access to millions of people around the world,

instantaneously and at minimal cost.

lllegal Interception of Information:

Developments in telecommunications as well as data transfer over
the net have resulted in greater speed and capacity but also greater
vulnerability. It is now easier than ever before for unauthorized people to
gain access to sensitive information.

Electromagnetic signals emitted by a computer, themselves can now
be intercepted.Cables may act as broadcast atennas.

To add to this no existing laws prevent the monitoring of remote
signals from a computer. Under the circumstances information is more and
more vulnerable to unauthorized users.

Computer crime can cause many damaging results. For one,
computer crime can cause damage involving data. Once inside, a hacker
can steal desired items suchascredic ar d number and passwords (
Paper: Lies,d6 1999). He can al so manipul at e
as bank accounts, legal files or personal information (Zikun, n.d.). In
addition, hackers can take control of various services, including one time
when hackers figured out how to control the phone service nationwide in
order to win prizes on phone -related games (Schindler, 2000). Computer
crime can alsocause business failure. Hacking has caused government sites
to temporarily and permanently shutdown, giving users and employees
denial-of-ser vice errors when trying to access t}
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Hacking, 6 1999). Ha ¢ k s -cardensimibers orisagial-i n | osi ng

security numbers can result in costly lawsuits, threatening bankruptcy for
the company (Schindler, 2000). Moreover, after websites are hacked,
businesses often lose their credibility, and consumers look elsewhere for
the serviceper(:oWhiieage, & 1999) .

Stopping computer crime would raise many problems. For one
thing, hacking is very easy to do for almost anyone. With so many free
hacking tools available, almost anyone can go around networks and attack

machi nes (0OExpeHascki nGgmMpul €39) . Furthermore

identify themselves with anonymous names so that tracing a crime back to
its source can be difficult (Allbritton, 1998). Even the government has a
critical shortage of trained computer scientists for defense. Most go to the

private industry, and the current gover nmen

been careful with protecting their sites
1999). Current anti-virus protection is also another problem with stopping

computer crime. Standard anti-virus protection is limited in that it can only

find known viruses, leaving new viruses to devastate a user or companies

systems (Kabay, 2000). Besideshaving bad protection against computer

crime, companies have bad detection of computer crimes. A study by the

U. S. Department of Defense, where they attacked 38,000 of their own

computers and penetrated 65% of them, detected only 4% and only

reported 1% of them (Schindler, 2000). Moreover, most hacks are detected

only long after the attack took place (Allbri tton, 1998). Prosecution of

computer crimes is also inadequate. Getting evidence to prove a crime was

committed can be hard since data is so easily manipulated before and after

a crime takes place (Ward, 2003). In addition, computer crime has an

inadequate punishment system. Even if a computer crime is committed, the

hacker is given a punishment that doesndt
required to take most of the action (Zikun, n.d.).

Prevention methods:

Firewalls

Frequent password changing
Safe surfing

Frequent virus checks

Email filters

arowbdE
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Firewalls:

These are programs, which protect a user from unauthorized access
attacks while on a network. They provide access to only known users, or
people whom the user permits to.

Frequent password changing:

With the advent of multi -user systems, security has become
dependent on passwords. Thus one should always keep passwords and
sensitive data secure. Changing them frequently, and keeping them
sufficiently complex in the first place can do this.

Safe surfing:

This is a practice, which should be followed by all users on a
network. Safe surfing involves keeping one's email address private, not
chatting on open systems, which do not have adequate protection methods,
visiting secure sites. Accepting data only from known users, downloading
carefully, and then taken from known sites can also minimize the risk.

Frequent virus checks:

One should frequently check one's computer for viruses and
worms. Also any external media such as floppy disks and CD ROMS
should always be virus checked before running.

Email filters:

These are programs, which monitor the inflow of mails to the inbox
and delete automatically any suspicious or useless mails thus reducing the
chances of being bombed or spoofed.

Although users have many pro blems facing them involving using
the Internet, they also have several ways of preventing these problems. For
instance, they have many ways to keep their passwords secret. To keep
someone from guessing their passwords, they should use special
characters, rumbers and letters and use at least eight characters. In

165



Analele UniversitnTiGaKeXicitaXKklea de Joso
Drept I i Admi nAmltlNaTid800Publ i cn
Galati University Press ISSN 1843-8334

addition to keeping their passwords safe, they can use and upgrade certain

software to prevent problems with their system. Firewalls allow the user to

set policies on his system that will block unwan ted data, hidden content or

message attachments from his system. The user should also use antvirus

software that can detect logic bombs, Trojan horses and known viruses

(Information Systems Unit, n.d.). Users need to upgrade their software

wheneveritisavai l able to prevent the majority of
Lies, 6 1999). Furthermore, hackers can helop
hackers now work to find weak spots in networks and publicly display

them so companies will fix them (Allbritton,1998).

In addition to having users prevent such problems, companies have
many ways to improve their security systems. Companies need to
reevaluate their security systems and respo
need to re-evaluate their own security policies and infrast ructure, 6 said
Sandra England (Markoff, 2000, p. A5). A business should regularly assess
its vulnerabilities and respond accordingly with buying firewalls, installing
software or upgrading security (Schindler, 2000). Moreover, companies can
undertake various actions to improve their security systems. A company
should perform regular audits and supervise their employees well. It
should also use software to detect for modification of programs
(Information Systems Unit, n.d.). Other actions that they should undergo
include background and security checks that should be performed on
important computer personnel (Schindler, 2000). Companies also need the
proper security t o handl e computer cri mes.
properly fund, train, staff and empower tho se tasked with enterprise-wide
informati on security, o6 said Patrice Rapal u:
Security Institute (0Computer Crime Soaring,
also hiring good-guy hackers to prevent bad-guy hackers from breaching
their systems (Allbritton, 1998). Reducing networking is another simple
solution to improving a companyds security s
need to reconsider and probably pull back from their embrace of
networking, 6 said James nch®ompe@egter ofseni or sta
Democracy and Technology.

Other improvements need to be made by the government to detect
criminals better. For one, the government needs to upgrade their systems...
Our country and other agency systems are currently using systems that are
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at least tenyears old, and they need to upgrade them for better detection
(Help Net Security, n.d.). Better employee training and funding should also
be done to help catch criminals. Most government agencies have
inadequate personnel for catching computer criminals and need to train
and fund better and more qualified people (Help Net Security, n.d.).
Several agencies have already been set up to help detect criminals and are
helping solve this problem. Moreover, many actions are already being
taken and need to be taken to punish the hackers. Many new laws are both
needed and have been implemented to punish computer criminals. Cyber -
criminal laws need to be more severe towards lawbreakers and should
establish rules of conduct to clearly define what is illegal (Zi kun, n.d.)Most
cyber crimes in Romania are currently aimed at the illegal gaining of
material benefits,’ said Eduard Bisceanu, expert in information security
with the Romanian Intelligence Service (SRI), at the opening of a conference
dubbed CyberSecurity.

Bisceanu did not disclose the official number of such crimes, but
mentioned that the Romanian Police, through its subordinated institutions,
can supply such data. Bisceanu specified that not only Romania, but also
other EU countries and NATO partne rs are victims of the cyber crime.

"The danger of cyber terrorism is significant for both Romania and
the NATO and EU states. There area several cyber crime cells in Romania
and they have the capacity to initiate IT attacks,' Bisceanu explained.

However, he stated that no individuals, groups or organizations
able to pose a threat to national security have been found on Romania's
territory.

Cyber crime cases in Romania in 2008 targeted mainly the bankcard
fraud. According to the General Department for the Combat of Organized
Crime (DGCCO), losses of 500 million euro are expected this year.

Conclusion

With the information highway having entered our very home
places, we are all at increasing risk of being affected by Cybercrime.
Everything about our lives is in some manner affected by computers.
Under the circumstances it's high time we sat up and took notice of the
events shaping our destinies on the information highway. Cybercrime is
everyoneds p rsotimé wendid sofkethdng fo protect ours elves.
Information is the best form of protection.
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I n short, although computer Ohackingo h
concern, much is being done to address this problem. Many problem
indicators show that this is a big problem that needs to be solved. The
almost limitless number of possible victims for the variety of hackers makes
computer crime hard to stop, and hackers have many different ways of
hacking, and the results can be catastrophic. The government and
companies also have bad protection for preventing the intrusions and
many problems with stopping the hackers. However, even though
computer crime is a big problem, much can be and has already been done
to help fight it. Users and companies have many ways to protect
themselves from these invasions, and he government has many ways to
help defend the companies and users from the hackers. Also, many actions
have already been and needstilt o be taken to help punish ha
some regard hackers as a threat, others think they are a manageable
probl @¢mébn.d.). If these solutions are undertaken, the world of
computer usage will no longer be a dark, dangerous alley for criminals to
tamper with and will become a haven for anyone who wants to come.
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Elisabeta SLABU
THE PRECLUSION OF PARENTS FROM THEIR PARENTAL
RIGHTS 6 THE MOST SEVERE SANCTION APPLICABLE TO
PARENTS FOR MISSMANAGING THEIR PARENTAL DUTIES

Exercising inadequately or not exercising the parental rights at all as
well as not fulfilling or fulfilling inadequately the parental duties bring
sanctions that may be applied to the parents. The preclusion from the
exercise of the parental rightst is the most severe sanction that nay be
applied to parents that have not exercised or do not, at present, exercise
adeguately the parental protection, having as an effect the loss of their
parental rights.
Establishing the situations that may determine the proposition to
apply this sancti on & the source of the material is constituted by art. 109 of
the Family Code t hat e sthehdalkthiasdipleysicalt he f ol | o wi
development of the child is endangered by the way in which the parental
rights are exercised, by abusive behavior or by severe negligence in
fulfilling the parental duties or i f t he chil dos educati on,
professional training is not conducted in the spirit of devotion for Romania,
the Court of Law, at the request of the tutelary authority, will pronounce
the preclusion of the parent from his parental rights. Citing the parents and
the tutelary authority is mandatory. 6
From the ideas mentioned above, it results that applying the
preclusion of the parent from the parental rights is conditioned by the fact
that these rights have been exercised by abusive behavior or by severe
negligence, both abl e t o endanger t he ch
development2. Consequently, this behavior must not presuppose only
aggression, violence or conviction for abandoning the family, b ut also

1 See I. Imbrescu, 06 Tr eat y of Family Lawd, Lumi na Lex P
Bucharest, 2006, pp. 4244 2 6 ; A. Cor han, OFamily Law. Theory
Revised and completed 2d edition, Lumina Lex Publishing House, B ucharest,

2008 pp. 449457,

2C. A.Bacnu, deci sion no. 54/18.06.2001, mai nt ai
2295/2002 of C.S.CbnstapudnDAmtdnma, C rstea Mifk
Annotated Family Coded, Ha mahargst, R00F @rid| i s hi ng Ho t

Edition, pg. 381
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depriving the underage child of his subsistence means, which may
endanger the childds heatth and physical dev

In other words, the preclusion of one person from his/her parental
rights is disposed for parents only for deeds of a certain degree of severity,
when there are no other possibilities in order to determine them to change
their conduct.

Thus, the family code states the limits of the situations in which the
declining from parental rights may intervene: abusive behavior or severe
negligence in fulfilling the parental duties.

The law no. 272/2004 defines in art. 89 the abuse and negligence of
the child as follows:

By abuse on the child is understood any voluntary action of a person that
isina
U relationship of responsibility, tr ust or authority with the child, by

whi ch t he chil dds i f e, physical, ment al ,
development, his corporal integrity, physical or mental health are
endangered.

0 By negligence of the child we understand the voluntary or
involuntary omission, from a person that has the responsibility to raise,
take care of and educate the child, takink any measure subordinated to this
responsibility, fact that may endanger the
spiritual, moral or social developmen t, his corporal integrity, his physical
or mental health.

If the representatives of the general department of social assistance
establish that there are good reasons to support the existence of a situation
of imminent danger for the child due to abuse and neglect, the general
department of social assistance and child protection informs the court of
law, requesting the issuing of a presidential decree to place the child
urgently in the care of a person, a family, a maternal assistant or in a
residential type of shelter.2In 48 hours after the date, the presidential decree
has been executed, decree that has disposed the urgent placement of the
child, the general department of social assistance and child protection
informs the court of law in order to decide upo n: replacing the urgent

1C.S.J., s.civ., dec. no. 2396/10.17.1997, “n B.
op.cit., pp. 381
2 According to art. 94 par.3 from the Law no. 272/2004
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