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PRINCIPLES OF TRADE POLICY

Dana-Elena BOIAN (RO$SCA) *

Abstract

The commercial principles resulted from the individual interests of states,
regarding the development of a more favorable foreign trade, responsive to
the aspirations of their internal development and promotion of advantageous
international trade relations. This was accelerated by the financial crisis in
the years 1929-1933 when the need for international arrangements
appeared, to harmonize the regulations regarding the foreign trade policy in
order to accelerate the liberalization of exports and imports between states.
Besides the foreign trade policy principles agreed by the GATT and later by
the WTO, principles to guide economic relations between states and their
trade policies were also adopted. This concerns especially the problems of the
developing countries, about 160 countries and territories, out of about 200
existing in the world today.

Keywords: policy trade, principles, clause

In the process of contemporary globalization and the
processes of the states integration in regional groupings, and
increasing the role of transnational corporations in international
trade, the states trade policy must meet national and international
realities that are always changing.

The commercial principles resulting from the individual
interests of states, regarding the development of a more favorable
foreign trade, responsive to the aspirations of their internal
development and the promotion of advantageous international trade
relations. For a long time, the regulations, measures and actions on
the line of carrying trade with other countries, either were taken

* Ph.D Student Assistant, Faculty of Economics, Free International University of
Moldova, Email: rosca_dana_elena@yahoo.com
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unilaterally or took into consideration the terms of the agreements or
bilateral commercial conventions between these countries. The great
tinancial crisis between the years 1929 and 1933 underlined more the
need for international arrangements, to harmonize the regulations on
foreign trade policy with the purpose of accelerating the
liberalization of exports and imports between states. Over nearly 50
years of GATT (until 01.01.1995), the basic principles of trade
between the Member States were: non-discrimination, use of customs
duties to protect national economies and prohibit the use of
quantitative restrictions, elimination or limitation of export subsidies,
the use of consultation in resolving differences and in adopting
decisions, usually by consensus.

From the basic principles of foreign trade policy underlying
trade between countries of the world, some exceptions were however
agreed, exemptions, such as recognition of customs preferences, the
approval to create free trade areas and customs unions under certain
conditions, the permissions granted to developing countries to give
preference to each other, to use temporary quantitative restrictions
and export subsidies.

On the occasion of creating the World Trade Organization in
1994, and starting its activity in 1995, which continues to develop the
activities of GATT, there have been adopted the fundamental
principles of the World Trade System.

Besides the foreign trade policy principles agreed by GATT
and later by WTO, at the sessions of the United Nations Conference
for Trade and Development (UNCTAD), which started in 1964,
principles meant to guide the economic relations between states and
their commercial policies were also adopted. This concerns in
particular, the problems of the developing countries, about 160
countries and territories, out of about 200 existing in the world today.

1. The principle of most favored nation clause.

In its classical form, the most favored nation clause is
presented as follows: "Any advantages, privileges and immunities

10
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granted by a Contracting Party for a product originating from or
destined for the territory of the other Contracting Parties shall be
extended immediately and unconditionally to any similar product
originating from / or destined for the territory of all other
contracting parties. This provision concerns customs duties and
charges of any kind levied on import or export, or on the occasion of
import or export and those that affect the international transfer of
funds carried out under the payment of imports or exports, the
perception of such duties or charges, all rules and formalities relating
to imports or exports "(Miron, 2003). Thus, we can say that the
extend of the most favored nation clause to all international
economic relations would open doors wide for the cooperation
among all countries of the world, for the common good.

For various reasons and interests in international practice
there are many exceptions to the most favored nation clause, most of
them being caused by the existence of regional groupings. One of
these exceptions is the regime established in the customs unions and
free trade zones which conduced to reducing the area of application
for the most favored nation clause, to the detriment of promoting
international trade.

Another exception from the most favored nation clause, with
positive effects on promoting the international trade relations, is the
creation of the customs preferences regime granted by developed
countries to developing countries. This exception has been promoted
by UNCTAD and adopted by GATT for the benefit of the developing
countries. The lower economic potential of the developing countries
was taken into account. The principle of most favored nation clause
does not apply to facilitate the border trade between neighboring
countries. The facilities granted by a State for developing this kind of
trade with a neighboring state may be invoked under the most
tavored nation clause by a third neighboring state.

In the treaties, in trade and international economic
cooperation agreements, the most favored nation clause may occur in
various forms and contents (Dragan, 2000):

11
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The conditional clause. Through which the advantages
granted to a third country apply to the new state, beneficiary of this
clause, only conditioned by receiving of certain equivalent
compensation from it, which may be of the same or a different nature
(mutual reduction of customs duties or customs duty reductions for
reducing transit charges). The conditions under which benefits were
granted in their dealings with third parties are actually taken into
account.

The unconditional clause. According to this clause, the
advantages of the beneficiary third country automatically and
unconditionally extend to the relationship with the new state
partner, the beneficiary of the clause disregarding the conditions
under which this clause shall apply in their relations with third
parties.

The unilateral clause. By this clause, only one party
undertakes to pay the other party the most favored nation clause,
common relationship between developed and developing states

The bilateral clause. By which the signatory parties undertake
to afford each other the most favorable treatment existing in each
relation with the third party, conditional or unconditional.

The general clause. Regards the overall economic relations
between the signatory countries.

The special clause. Refers to certain areas, usually used in the
trade of goods.

2. The national treatment clause

This rule fulfills an important role in promoting the industrial
cooperation relations and transportation. Corresponding to this
principle, enshrined in government trade policy instruments, each
Party undertakes to provide on its national territory, to natural and
legal persons, the goods and vehicles of the partner signatory State
the same juridical and the economic regime that one applies to
persons, goods and own vehicles. The General Agreement on Tariffs
and Trade, referring to the international trade in goods mentions the

12
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fact that the products imported from the territory of the Contracting
Parties in the territories of other Contracting Parties shall not be
subject, directly or indirectly, to internal taxes or other taxes,
regardless of their nature, higher than the ones applied to similar
domestic products.

Theoretically, the national treatment clause can be considered as a
principle of equal opportunities, but in practice one should be aware
that uneven economic development between countries does not
create equal opportunities for the citizens of a state or equal
opportunities to practise commercial activities or other sort of
activities on the territory of the other Party in relation to the citizens
of the latter. The poorest will be dominated by the strongest. Hence
the need to extend also occurs, for example, in the system of
preferences, applied to the customs field and to other fields of
activity of the international economic cooperation.

3. Non-discrimination

Along with the most favored nation clause and also in close
interdependence with it, the principle of non-discrimination
integrates in the commercial policy of the modern state to diversify
its economic relations with all countries on conditions of equality,
fairness and mutual benefit.

The most conclusive formulation of this principle is presented
as follows: "No prohibitions or restrictions shall be applied by a
contracting party when importing a product originating in the
territory of another Contracting Party or when exporting a product
with the destination on the territory of that Contracting Party, to the
extent that such prohibition or restriction is not imposed on imports
of a similar product originating from all third countries or on exports
of similar products meant for all third countries” (Suta, 2000).

In current practice, despite the modern trend of universal
economic cooperation and integration, the deviations from the
discrimination principle are frequent.

13
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4. Mutual benefit

This principle is based on the pursuit of mutual benefit and
consists in the fact that any interstate understanding should be to the
benefit of all signatory parties.

The method established by GATT to commensurate the
mutual benefits proved to be incompletely enlightening. A certain
accuracy can be achieved only in the field of reciprocal tariff
concessions.

From the principle of reciprocity there are exceptions imposed
in practice by circumstances and by the different potential of
Contracting States. In these exceptions there fall the customs
preferences granted by developed countries to developing countries,
based on non-reciprocity.

5. Concessions based on non-reciprocity

This principle was born in the works of United Nations
Conference on Trade and Development and is applied by the
developed countries in their relations with the developing countries.

In essence, the principle of preferential treatment consists in
stipulating in the trade agreements and in the economic cooperation
treaties of a clause which engages the developed countries to provide
the developing signatory countries tariff concessions or other sort of
concessions, on non-reciprocal basis, to facilitate the penetration of
products from the latter into developed countries markets.
Specifically, the preferential scheme consists in reducing or even
applying the duty-free system for the import in developed countries
of the goods originating from the developing countries beneficiary of
customs preferences. Obviously, this reduction of customs duty is in
relation with the customs duty against the regime of the most
favored nation clause.

Related to applying this principle, must be noted several
requirements expressed by developing countries (Sutd, 2000):

- the extension of preferential treatment to all products subject

to export, regardless of the degree of processing;
14
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- full exemption from customs duties;

- the generalisation of preferential system, in the way of
extending it to all fields hampering their exports of goods and
services in industrialized countries.

6. Protection against unfair competition

According to this principle, dumping is condemned and the
right of every State to protect itself from the effects of dumping by
imposing an anti-dumping tax or equivalent measures (unilateral
commitment of the exporter to increase export price to eliminate the
margin of dumping) is recognized. It also prohibits export support
through subventions and other budget allocations and it recognizes
the right of those affected to establish countervailing duties.
Regarding subsidies, the developing countries can practise them, but
only as a temporary and limited intervention.

7. Trust between partners with knowledge of trade policy
measures

All regulations, judicial and administrative decisions and laws
with general application regarding commerce, as well as trade
agreements, should be published to inform governments and
business circles. The implementation of this principle increases the
trust between partners and provides consistency to other principles
of commercial policy.
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LA SELECTION DES RESSOURCES HUMAINES -
ASPECTS THEORIQUES ET PRATIQUES

Liviu COMAN-KUND *

Résumé

La prémisse de notre recherche est que la valeur de n’importe quelle
organisation est déterminée par la valeur de ses ressources humaines.
Evidement, le succes de I'organisation est conditionné par une multitude de
facteurs, mais le facteur humain est le plus important. Par conséquent,
I'organisation est obligée de faire la sélection de son personnel. La sélection
n'est qu'une discrimination, un choix, entre les candidats qui veulent
occuper une position dans I'organisation. Rationnellement, le critere de la
sélection doit étre le mérite, compris comme |'ensemble des qualités
intellectuelles et morales, auxquelles s’ajoute, ou il y a le cas, les
compétences professionnelles, c'est-a-dire la somme des connaissances et
habilités nécessaires pour réaliser, avec succes, une activité spécialisées, de
nature technique. Pour la sélection du personnel, les organisations peuvent
utiliser trois méthodes : la nomination discrétionnaire, 1'élection et 'examen
ou le concours. Ces méthodes sont utilisées également dans le domaine
public et le domaine privé. Notre démarche cognitive regarde les institutions
publiques parce que la sélection de leur personnel est d’intérét général. Nous
avons effectué une analyse théorique des réglements actuels des méthodes de
sélection applicables dans les institutions publiques de Roumanie, pour
dégager les principes de la sélection et les solutions utilisées pour leur
application pratique. Ensuite, nous avons procédé a la juxtaposition de ces
principes avec les observations a I'égard de la pratique de sélection, pour
déterminer les différences entre la théorie et la pratique, et pour mettre en
évidence les points faibles des réglementations en la matiére. A la fin, nous
avons identifié quelques solutions pour améliorer la sélection du personnel
des institutions publiques roumaines.

*Ph.D, Lecturer, Faculty of Judicial, Social and Political Sciences, Université
“Dunérea de Jos” Galati, Email: liviukund@yahoo.com
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Mots cles: ressources humaines, institutions publiques de Roumanie,
merite, nomination discrétionnaire, élection, examen, concours

§ 1. Introducere

Este o axiomd afirmatia cd valoarea oricdrei organizatii este
determinatd de valoarea resurselor sale umane. Evident, succesul
organizatiei este conditionat de o multitudine de factori, dar factorul
uman este cel mai important. Din acest motiv, din cele mai vechi
timpuri, societatea umand a fost preocupatd de desemnarea
conducdtorilor si de selectia personalului tuturor organizatiilor, de la
cea mai simpld asociatie pand la stat. La modul rational, atat
desemnarea conducatorilor, cat si selectia personalului ar trebuie sa
aiba drept criteriu meritul personal, prin merit intelegand ansamblul
calitatilor intelectuale si morale, al aptitudinilor, inclusiv al
trasaturilor de caracter, la care se adaugd, dupa caz, competenta
profesionald inteleasa ca sumd a cunostintelor si deprinderilor
necesare pentru desfdsurarea cu succes a unei activitdti specializate,
de naturd tehnica, precum si experienta profesionala.

Pentru selectia personalului organizatiilor, in sens general, se
pot utiliza trei metode: numirea discretionard, alegerea si concursul.
Aceste metode se utilizeaza atat in sectorul privat, cat si in sectorul
public. Demersul nostru cognitiv se concentreaza pe institutiile
publice, pentru ca selectarea personalului acestora este de interes
general. In lucrarea de fats, ne propunem o analizi teoretica, fira
pretentii de exhaustivitate, a reglementarilor actuale privind cele trei
metode de selectie, aplicabile institutiilor publice din Romania,
pentru a degaja principiile selectiei si solutiile utilizate pentru
transpunerea lor in realitate. Vom proceda apoi la juxtapunerea
acestora cu observatiile privind aplicarea practica a diverselor
categorii de selectie, pentru a determina diferentele dintre teorie si
practici si, in continuare, unele puncte slabe ale reglementarilor. In
final, am incercat identificarea unor posibile solutii pentru
imbunadtdtirea activitatilor de selectie a personalului institutiilor
publice.

18
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§ 2. Desemnarea personalului prin numire discretionara

Numirea discretionard este modalitatea de desemnare a
personalului care nu implicd vreo procedura legald de evaluare a
meritului. Mai mult, nu este impusd nici mdcar o examinare
medicald.

Numirea discretionard se foloseste, in primul rand, pentru
numirea primului - ministru si a membrilor guvernului. Constitutial
nu prevede nicio conditie pentru ocuparea functiei de prim -
ministru sau de membru al Guvernului. Ea prevede doar cateva
incompatibilitatiz ,Functia de membru al Guvernului este
incompatibila cu exercitarea altei functii, cu exceptia celei de deputat
sau de senator. De asemenea, ea este incompatibila cu exercitarea
unei functii de reprezentare profesionald salarizata in cadrul
organizatiilor cu scop comercial.” Pentru alte incompatibilitati,
Constitutia trimite la legea organicd. Potrivit art2 din Legea
nr.90/2001 privind organizarea si functionarea Guvernului Romaniei
si a ministerelor?, asa cum a fost modificat prin Legea nr.23/20044,
pot fi membri ai Guvernului persoanele care au cetdtenia romana si
domiciliul in tard, se bucurd de exercitiul drepturilor electorale, nu
au suferit condamndri penale si nu se afld in cazurile de
incompatibilitate prevazute de lege®. Dintre acestea mentionam:
functia de presedinte, vicepresedinte, director general, director,
administrator, membru al consiliului de administratie sau cenzor la
societdtile comerciale si institutiile publice; functia de manager sau
membru al consiliului de administratie al regiilor autonome,
companiilor si societatilor nationale; calitatea de comerciant persoana

1 Constitutia Romaniei, republicata in Monitorul Oficial al Romaniei, Partea I, nr.
767 din 31.X1.2003. Toate referirile ulterioare la Constitutie au in vedere acest text.
2 Art.105 alin. (1) din Constitutie.
3 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr.164 din 2.1V.2001.
4 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr.187 din 3.111.2004.
5 Cartea I, titlul IV, art.84 din Legea nr.161/2003 privind unele masuri pentru
asigurarea transparentei in exercitarea demnitétilor publice, a functiilor publice si
in mediul de afaceri, prevenirea si sanctionarea coruptiei, publicatd in Monitorul
Oficial al Romaniei, Partea I, nr.279 din 21.1V.2003.
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tizicd, calitatea de membru al unui grup de interese economice; o
functie publicd incredintatda de un stat strdin, cu exceptia functiilor
prevazute in acordurile si conventiile la care Roménia este parte.

Analiza reglementdrilor privind numirea primului - ministru
si a ministrilor ne permite sa formuldm urmatorul principiu: partidele
politice se bucurd de o mare libertate in desemnarea acestei categorii de
personal, care asigurd conducerea celei mai importante parti a puterii
executive. Nu existd nicio procedura legald de evaluare a meritelor si
nici mécar a stdrii de sandtate. Numirea si eliberarea din functie a
membrilor Guvernului depinde doar de jocul politic, de multe ori
imprevizibil.

Numirea discretionara se utilizeaza si pentru secretarii de stat,
consilierii de stat si conducatorii organizatiilor din subordinea
ministerelor, a Guvernului, precum si ai organizatiilor publice
autonome. In aceste cazuri se ia in considerare pregatirea
profesionald si experienta, dar legea nu prevede examen sau concurs.

De asemenea, numirea discretionard, supusa insa interdictiei,
pentru cei numiti de a face parte din partide politice®, se foloseste si
pentru alte pozitii importante in stat si anume: judecatorii Curtii
Constitutionale’, membrii Curtii de Conturi® si Avocatul Poporului®.
Interdictia de a face parte din partide politice, in forma actuala, nu
asigurd insd depolitizarea acestor functii, deoarece, in realitate, multi
dintre ocupantii lor au fost oameni politici de marcal?, pana la data
numirii. In cazul judecatorilor Curtii Constitutionale si al Avocatului

6 Potrivit art.40 alin.(3) din Constitutie, judecatorii Curtii Constitutionale si avocatii
poporului nu pot face parte din partide politice, iar potrivit art.140 alin.(4)
judecatori.
7 Potrivit art.142 alin.(2) si (3) din Constitutie, Curtea Constitutionald se compune
din noud judecatori: trei numiti de Camera Deputatilor, trei de Senat si trei de
Presedintele Romaniei.
8 Potrivit art.140 alin.(4) Din Constitutie, consilierii de conturi sunt numiti de
Parlament pentru un mandat de 9 ani, care nu poate fi prelungit sau reinnoit.
9 Potrivit art.65 alin.(2) din Constitutie, Avocatul Poporului este numit in sedinta
comund a celor doud Camere ale Parlamentului.
10 Un bun exemplu in acest sens este Nicolae Vacaroiu, presedintele Curtii de
Conturi.
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Poporului, caracterul discretionar este atenuat de necesitatea
indeplinirii unor conditii de competenta profesionalal’, dar ramane
totusi discretionard pentru ca nu se pune problema concursului, ci a
prieteniilor politice ale candidatilor.

§ 3. Desemnarea personalului prin alegeri

Desemnarea personalului prin alegeri se utilizeaza pe scard
largd, atat in cazul organelor unipersonale, cat si in cazul celor
deliberative, de la Presedintele Romaniei la primarul de comund, de
la Parlament la consiliul local. Nici in acest caz nu exista cerinte de
studii si vechime si nu se face o examinare medicald. Toata problema
este convingerea electoratului. Avand in vedere cd alegerile au
devenit o adevaratd industrie, la desemnarea candidatilor rolul
determinant revine partidelor politice. Cerintele impuse de
Constitutie si lege!? candidatilor sunt minimale: sd fie cetdteni
romani cu domiciliul in tard (pentru autoritdtile administratiei
publice locale domiciliul trebuie sa fie in unitatea administrativ-
teritoriald respectiva), sa nu fie debili sau alienati mintali pusi sub
interdictie prin hotdrare judecatoreasca definitiva, sd nu le fie
interzisa asocierea in partide politice. Varsta minima pretinsa este de
23 de ani pentru Camera Deputatilor si pentru autoritatile
administratiei publice locale (consilieri locali, primari, consilieri
judeteni, presedinti ai consiliilor judetene), 33 de ani pentru Senat si
35 pentru Presedintele Romaniei.

1 Potrivit art.143 din Constitutie, judecatorii Curtii Constitutionale trebuie sa aiba
pregdtire juridicd superioard, inaltd competenta profesionald si o vechime de cel
putin 18 ani in activitatea juridica sau in invatdmantul juridic superior, iar potrivit
art.6 alin.(2) din Legea nr.35/1997 republicata in Monitorul Oficial al Romaniei,
Partea I, nr.844 din 15.1X.2004, poate fi numit Avocat al Poporului orice cetdtean
roman care indeplineste conditiile pentru numirea in functia de judecator la Curtea
Constitutionald.

12 Art.37, coroborat cu art.16 alin.(3) si art.40 alin.(3) din Constitutie si art.4 alin.(1)
din Legea nr.67/2004 privind alegerea autoritatilor administratiei publice locale,
republicatd in Monitorul Oficial al Roméniei, Partea I, nr.333 din 12.V.2007, cu
modificdrile si completdrile ulterioare.
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Din analiza reglementdrilor privind desemnarea personalului
prin alegeri se desprinde principiul ca partidele politice sunt
responsabile pentru calitatea alesilor, deoarece dispun de o mare libertate in
desemnarea candidatilor. Evident, nu poate fi vorba decat de o
responsabilitate morald, care poate insemna, cel mult, pierderea de
voturi.

§ 4. Desemnarea personalului prin concurs

Aceastd metodd se foloseste pentru functionarii publici si
pentru personalul contractual din institutiile publice. Principalele
reglementari in materie sunt Statutul functionarilor publici® si Codul
Muncii®4.

In ceea ce priveste recrutarea functionarilor publici, atat de
executie, cat si de conducere, Statutul prevede foarte clar!® cd aceasta
se face prin concurs, care are la baza principiile competitiei deschise,
transparentei, meritelor profesionale si competentei, precum si pe cel al
egalititii accesului la functiile publice, pentru fiecare cetdtean care
indeplineste conditiile legale. Dacd mai addugdm cd unul dintre
principiile care stau la baza exercitdrii functiei publicel® este
impartialitatea, rezultd ca in recrutarea functionarilor publici de
executie si de conducere, criteriul este meritul, fiind interzise orice
discrimindri pe criterii politice.

Potrivit Statutuluil’, poate ocupa o functie publica persoana
care indeplineste urmatoarele conditii:

a. are cetdtenia romana;
b. cunoaste limba romana scris si vorbit;

13 Legea nr.188/1999 privind Statutul functionarilor publici, republicatd in
Monitorul Oficial al Romaniei, Partea I, nr.365 din 22.V.2007, cu modificarile si
completdrile ulterioare. Acest act normative va fi numit, in continuare, pur si
simplu Statut.
14 Legea nr.53/2003 - Codul muncii, republicat in Monitorul Oficial al Romaniei,
Partea I, nr.345 din 18.V.2011.
15 Art.57 alin.(1) si (3) din Statut.
16 Art.3 lit.a din Statut.
17 Art.54.
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c. are varsta de minimum 18 ani impliniti;

d. are capacitate deplina de exercitiu;

e. are o stare de sandtate corespunzatoare functiei
publice pentru care candideaza, atestatd pe bazd de
examen medical de specialitate;

f. indeplineste conditiile de studii prevazute de
lege pentru functia publica;

g. indeplineste conditiile specifice prevdzute de
lege pentru ocuparea functiei publice;

h. nu a fost condamnatd pentru savarsirea unei
infractiuni contra umanitatii, contra statului sau contra
autoritatii, de serviciu sau in legaturd cu serviciul, care
impiedica infaptuirea justitiei, de fals ori a unor fapte de
coruptie sau a unei infractiuni sdavarsite cu intentie, care ar
face-o incompatibild cu exercitarea functiei publice, cu
exceptia situatiei in care a intervenit reabilitarea;

i. nu afost destituita dintr-o functie publica sau nu
i-a incetat contractul individual de munca pentru motive
disciplinare in ultimii 7 ani;

j.  nuadesfasurat activitate de politie politica.

O prima remarcd este aceea cd, pentru selectia functionarilor
publici, legea prevede conditii exigente, bazate pe meritul personal,
fata de celelalte doud metode: numirea discretionara si alegerea.

Din cele prezentate rezultd cu claritate cd, potrivit
prevederilor Statutului, recrutarea si promovarea functionarilor
publici trebuie sd se facd prin concursuri si examene corecte, pe
criteriul competentei, experientei si meritelor profesionale fara vreo
discriminare politicd. Totusi, in practica, este de notorietate
politizarea functiei publice. S-a ajuns in situatia in care cei interesati
de o functie publicd se intereseaza dinainte daca aceasta este ,datd”,
pentru a nu se prezenta degeaba la concurs.

A fost lansata opinia ca politizarea functiei publice a inceput
incd din anul 199218, Oricum, ea a devenit evidentd din anul 1996,

18 C. Pirvulescu, Spoils system, ziarul “Romania Libera” din 31 decembrie 2008.
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odatd cu guvernarea CDR'", cand s-a procedat la repartizare unor
functii de naturd tehnica atractive in favoarea clientelei politice, nu
numai din administratia publicd propriu-zisa, ci si din cadrul
societatilor comerciale si regiilor autonome, inclusiv din banci, pe
baza unui ,algoritm” politic. De atunci, este de notorietate faptul ca
schimbarile politice produse de ciclurile electorale determina
implacabil schimbarea wunei pdrti insemnate a conducerii
administratiei publice. Astfel, contrar legii care proclama un sistem
administrativ bazat pe merit, cutuma a consacrat spoils system-ul?
ca realitate politico-administrativa a Romaniei. Este un fenomen care
contrazice principiile relatiilor din cadrul sistemului de drept, prin
preeminenta cutumei in detrimentul dreptului scris.

Legea nr.188/1999 privind Statutul functionarilor publici,
adoptatd farda dezbatere parlamentard, prin procedura asumarii
raspunderii Guvernului in fata Parlamentului, da tacit cale libera
politizdrii functiei publice, prin faptul ca recunoaste, cu mici exceptii,
dreptul functionarilor publici de a face parte din partide politice. Cu
toate cd proiectele de Statut supuse dezbaterii mediului
administrativ prevedeau interdictia, pentru functionarii publici, de a
face parte din partide politice, pentru a-i feri de presiunile politice,
Guvernul de atunci a eliminat aceastd interdictie, in speranta cd isi va
stabiliza clientela politica deja instalatd pe functii de conducere.
Bineinteles cd acest lucru nu s-a intamplat, membrii partidelor care
au pierdut ulterior alegerile fiind inldturati din functii, mai mult sau
mai putin legal, tocmai sub acuzatia de partizanat politic.

Un episod important pentru subminarea functiei publice
bazate pe merit, care a vizat inaltii functionari publici, adica pe cei ce
ar trebui sd reprezinte elita profesionald a functiei publice, a fost
farsa depolitizarii functiilor de prefect si subprefect, declansata de

1 Conventia Democratd Romand a fost o aliantd politica si electorald fondata in
1992. In 1996 a castigat alegerile parlamentare si a format coalitia de guvernimant
impreund cu Partidul Democrat. Incepand cu 13 august 1996 isi schimba
denumirea in Conventia Democraticd din Romania. Si-a incetat existenta in anul
2000. (Sursa: Wikipedia, org ).

20 Sistem politic si administrativ, caracteristic functiei publice americane in sec.
XIX, in care loialitatea partizana este preferatda competentei.
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Legea nr.161/2003 privind unele mdsuri pentru asigurarea
transparentei in exercitarea demnitatilor publice, a functiilor publice
si in mediul de afaceri, prevenirea si sanctionarea coruptie?l. Potrivit
acestei legi, prefectii si subprefectii urmau sa treacd in categoria
inaltilor functionari publici, carora le este interzis sa faca parte din
partide politice. Prefectii si subprefectii aflati pe functii, numiti
politic, urmau sd devina inalti functionari publici, dacd renuntau la
calitatea de membru de partid si promovau un examen de atestare pe
post. Din cate cunoastem, nimeni nu a picat acest examen. In plus,
cerintele privind pregatirea si experienta profesionald ardtau clar ca
posturile nu erau destinate profesionistilor in administratie. Astfel,
potrivit art.9 din Legea nr.340/2004 privind institutia prefectului??, in
forma initiald, putea ocupa functia de prefect sau subprefect
persoana care indeplinea, printre altele, doud conditii: avea studii
superioare de lunga duratd, absolvite cu diplomd de licentd sau
echivalentd, si o vechime in specialitatea absolvitd de 5 ani pentru
prefect, respectiv 3 ani pentru subprefect; a absolvit un program de
formare si perfectionare in administratia publica sau a exercitat cel
putin un mandat complet de parlamentar. Conform acestor
~exigente”, putea ocupa functia de prefect, inalt functionar public, de
exemplu un profesor de sport, care avea o vechime in invatamant de
cel putin 5 ani si a exercitat un mandat de deputat. Operatiunea de
atestare pe post a prefectilor si subprefectilor numiti pe criteriul
loialitadtii politice si care si-au renegat partidele din care au facut
parte s-a incheiat la 31 decembrie 2005. Acesti prefecti si subprefecti
apolitici au fost schimbati din functie in perioada februarie - aprilie
2009, cu altii la fel de apolitici.

Am prezentat doar un exemplu, dar fenomenul de politizare
s-a extins si la conducatorii serviciilor deconcentrate.

Trebuie sa recunoastem ca legislatia privind selectia
functionarilor public s-a imbunatdtit intre timp, dar corectitudinea
evaludrii meritului prin concurs rdmane sub semnul intrebarii.
Observarea practicii ne-a facut sa sesizam, fara a avea pretentia ca le-

21 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr.279/21.1V.2003.
22 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr.658 /21.VIL.2004.
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am descoperit pe toate, cateva metode de fraudare a concursurilor,
cu complicitatea comisiei de organizare, respectiv, de examinare.

Cea mai rudimentara, dar si cea mai utilizatd metoda consta in
divulgarea subiectelor candidatului preferat. O variantd imbunatatita
este alcdtuirea, in plus, ca bibliografie, a unei liste kilometrice de acte
normative de mare intindere si complexitate, imposibil de cuprins in
intervalul dintre data publicdrii si data desfasurdrii concursului,
pentru descurajarea doritorilor neagreati. Evident, aceasta listd
kilometricd este prezentatd ca un standard de exigentd, cand de fapt
necesitd doar o memorie rar intalnitd. Evident, dacd examinatorii ar fi
ei examinati de candidati, ar pica cu succes.

A doua metoda consta in denaturarea rezultatelor prin
supraevaluarea candidatului preferat si subevaluarea celorlalti la
interviu. Se poate merge pand la declararea interviului ca proba
eliminatorie, in cazul personalului contractual, pentru care legislatia
este mai permisiva.

A treia metodad consta in scoaterea la concurs a unor asa-
numite posturi ,,cu dedicatie” sau ,servite”, situatie in care conditiile
speciale impuse vizeazd clar pe cele indeplinite de candidatul
preferat. Si aceasta este mai usor de utilizat in cazul personalului
contractual.

In fine, se pot utiliza combinatii ale celor trei metode
prezentate,

O situatie aparte apare in cazul reducerilor de personal, cand
corectitudinea  selectiei personalului care urmeaza sa fie
disponibilizat este pusd, mai intotdeauna, sub semnul intrebdrii. Un
exemplu recent este reducerea personalului din cadrul Autoritatii
Nationale a Vamilor, initiatd in luna iulie 2011. Practic,
disponibilizarea s-a facut pe baza a doud ordine ale ANAF,
nepublicate in Monitorul Oficial. Primul aprobd structura
organizatorica a Autoritdtii Nationale a Vamilor, iar celalalt, statul de
functii si regulamentul pentru organizarea si testarea profesionald, in
vederea reducerii numadrului de functionari publici si de personal
contractual. Este suficient sd ardtam ca a fost stabilitd o bibliografie
foarte incdrcata, cuprinzand o serie de acte normative din domeniul
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vamal, de mare intindere si complexitate, prin ordinul emis pe 4 iulie
si cd examinarea a avut loc in perioada 18-29 iulie, pentru a intelege
cd bibliografia era imposibil de cuprins. Testarea a constat intr-o
proba scrisa eliminatorie cu 25 de intrebari (punctaj maxim 100 de
puncte). Cerinta de promovare a fost de 70 de puncte pentru functiile
de conducere si 50 pentru functiile de executie. A urmat interviul,
care, teoretic, testa abilitdtile, aptitudinile si motivatia candidatilor,
dar care, in realitate, s-a rezumat la intrebari din legislatia pe care
comisia o avea in fatd. Ceea ce a iscat multe suspiciuni este faptul ca
in mai multe cazuri clasamentul la interviu a intrat in contradictie cu
cel de la proba scrisd. In momentul de fati se deruleazd un mare
numar de procese in care cei disponibilizati contesta legalitatea
disponibilizdrii. In opinia noastrs, o mare parte din vind pentru
situatia creatd o are legea, care in caz de disponibilizare stabileste
concurs, in loc sd tind cont, cum ar fi firesc, de activitatea desfasurata
de-a lungul timpului de cei in cauza.

Cateva concluzii si ce ar trebui facut

Concluzii:

A. In ceea ce priveste personalul numit discretionar, acesta
ocupd cele mai importante functii in stat, cu exceptia unor functii
eligibile. Aceastd clasa de personal se imparte in doud specii: membri
Guvernului, secretarii de stat si consilierii de stat, pe de o parte, si
conducdtorii diferitelor organizatii din subordinea ministerelor, a
Guvernului, precum si conducatorii organizatiilor publice autonome.
In ambele situatii, responsabilitatea desemnarii revine partidelor
politice. In ceea ce priveste membrii Guvernului, este vorba de
responsabilitate directd, in celelalte situatii de responsabilitate
indirectad.

B. Responsabilitatea desemnadrii candidatilor la functiile
eligibile, de la primar pand la Presedintele Romaniei, revine, de
asemenea, partidelor politice. De alegerea lor sunt insa responsabili
si alegatorii, intr-o proportie greu de precizat.
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C. Personalul institutiilor publice se imparte in personal
desemnat pe filiera politica si personal angajat pe criteriul meritului
personal. Personalul desemnat pe filiera politica, numit discretionar
sau ales, ocupa cele mai inalte si mai importante functii de conducere
din stat.

D. Cariera bazata pe merit a devenit tot mai putin atractiva,
deoarece:

- accesul la functiile de conducere semnificative este prohibit,
ceea ce inseamnad o limitare, tot mai accentuatd, a dreptului la carierd;

- evaluarea meritelor este, de multe ori, incorectd, ceea ce
genereaza frustrari indreptatite;

- nu se mai asigura nici macar stabilitatea, din cauza deselor si
masivelor reduceri de personal.

Ce ar trebui facut?

I. Mésuri aplicabile tuturor categoriilor de personal

a. Asigurarea respectdrii intocmai si de buna credintd a legii.
Nu vdd cum ar putea fi realizatd, dar, in lipsa ei, orice imbunatatire
legislativa ar rdmane fara efecte notabile.

b. Obligativitatea examenului medical serios, inclusiv
evaluare psihologicd, pentru toate categoriile de personal.

C. Tnﬁin’;area dosarului profesional universal, care sa fie o
oglinda a intregii activitati, indiferent de domeniu.

d. Realizarea unui clasament al valorii diferitelor acte de
studii.

II. Masuri pentru depolitizarea unor functii importante pentru
care numirea se face in mod discretionar

a. Interdictia de a fi fost membru al vreunui partid politic in
ultimii 5 ani dinaintea numirii, pentru candidatii la functia de
judecdtor la Curtea Constitutionald, la functia de membru al Curtii
de Conturi si la functia de Avocat al Poporului.

b. Interdictia de a fi fost membru al vreunui partid politic in
ultimii 5 ani dinaintea numirii, pentru conducatorii diferitelor
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organizatii din subordinea ministerelor, a Guvernului, precum si
pentru conducatorii organizatiilor publice autonome.

III. Mésuri privind desemnarea prin alegeri

a. Publicarea CV-ului complet al tuturor candidatilor la
mandate eligibile, la inceputul campaniei electorale.

b. Instituirea mandatului-angajament. Inaintea alegerilor,
candidatii prezintd alegatorilor un angajament cu obiective si
termene precise. Neindeplinirea angajamentului conduce la
decaderea din dreptul de a fi ales pentru durata a doua mandate
succesive.

c. Instituirea de sanctiuni impotriva partidelor politice care au
propus candidati, care odatd alesi au savarsit cu intentie infractiuni.
Un exemplu de sanctiune ar fi interdictia de a depune candidaturi, la
viitoarele alegeri, in circumscriptia in care a fost ales infractorul.

IV. Masuri pentru personalul selectat dupa merit

a. Depolitizarea reald a functiei publice, pana la nivelul de
secretar general al Guvernului, inclusiv.

b. Interdictia, pentru functionarii publici, de a face parte din
partide politice, ca prim pas al procesului de depolitizare.

c. Profesionalizarea credibild a personalului care organizeaza
si desfasoara activitatile de evaluare a meritului prin examen sau
concurs si asigurarea integritatii si independentei reale a acestuia.
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THE REINSTATEMENT OF HISTORICAL NAMES OF

LOCALITIES - THE INITIAL STAGE OF REFORMING

TERRITORIAL - ADMINISTRATIVE DELIMITATION
OF THE REPUBLIC OF MOLDOVA
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Abstract

The name is one of the essential defining elements of a local identity.
Through his name the local community identifies and individualizes itself in
relation to other communities of the same gender. The present study
emphasizes the idea that the toponymic reforms initiated in 1812 after the
annexation of Eastern Moldova by the Russian Empire and those from the
Soviet period were used as a tool to form a new collective identity and to
erase the historical memory. This was put into practice by providing new
names to the localities and administrative-territorial units and the
liquidation of names of places that could raise “unwanted” cultural and
historical associations of population.

The initial phase of the territorial-administrative reform in Moldova was
defined by a return to national and historical names of localities and to the
legitimacy of toponyms and anthroponyms in their traditional and correct
forms which was a relevant achievement.

Keywords: administrative reform, the name of local community, collective
identity, local community

An important trend in the contemporary social research is the
study of the economic, social and political transformations occurring
at the boundary between the 20th-21st centuries in the former soviet
states. The reform of the political and social systems in the new
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independent states created after the fall of the USSR had been
accompanied by complicated and extremely sensitive social
problems.

The issues concerning the regional and administrative reform
had become the subject matter of fierce political arguments and
confrontations. The former soviet republics had approached this
issue differently and of course the ways to the accomplishment of the
reforms had been diverse. The transformations concerning the
regional and administrative delimitation proved to be very ticklish,
complex, and protracted.

The attempts to reform the regional and administrative
delimitation of the Republic of Moldova had been influenced by a
range of factors which had disturbed the process: a) dissentions
among the political elite in relation to the political and geopolitical
orientations, b) contradictory estimations of the historical experience
with reference to regional and administrative delimitations, c)
problems concerning the role and the position of the national
minorities in the new realties, d) the separatist tendencies from the
South and East of the Republic of Moldova.

The initial stage of the regional and administrative reform in
the Republic of Moldova had been defined by the return to the
national historical names of the localities.

The name is one of the essential defining elements of the
identity of a local community. The name of a local community
represents the title of the regional and administrative entity set by
the law. The community self-identifies itself by its name and
individualizes itself in reference to the other communities of the
same type.!

The names of the local communities have functioned and
developed through centuries. Their meaning, content and evolution

1 If one should determine the defining elements of the identity of a local
collectivity, besides the name, these would include: the administrative territory,
the population, the public authority of the eligible authorities, the State and the
distinctive insignias of the local collectivities. These elements distinguish one local
collectivity from other similar collectivities. (Cornea, 2007)
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provide valuable information concerning the evolution of the local
communities in time. It can be concluded that the names of the
localities of the R. Moldova go back to diverse sources: a) relief,
natural conditions (Bdlti, Bulhac, Valea, Vileni, Vilcele, Poiana, Izvoare,
Pietrosu, Piatra); b) military fortifications and fortresses (Palanca,
Parcani, Tabdra); c) the place of some isolated settlements, buildings,
dwelling places, shelters in the field (Bordee, Viriria, Chilioara,
Cogara, Crama, Odaia, Prisaca, Ratus,Situc); d) anthroponyms (Ilenuta,
Sofia, Ostipceni, Procopinti, Bilisinesti); e) historic personalities
(Decebal, Alexandru cel Bun, Ion Vodi, Alexandru loan Cuza, Regina
Maria, Pelivan, Inculef); f) the social, fiscal and administrative or
legal state of the members of the community (Mazdaleasca, Razesia,
Tarancuta, Cilugar); g) functions within the administrative hierarchy
of the medieval state (Visterniceni, Vorniceni, Pahdrniceni); h) services
and military duties of the dwellers (Volontirovca, Vandtori, Lipcani,
Semeni); i) métiers or handicrafts of the dwellers (Ciarbunari, Obddari,
Rotari, Sobari, Vindtori); j) fauna (Albina, Bobocica, Bursuceni, Cucoara,
Gisca, Drochia, Capresti, Bursuc, Cioara, lepureni, Prepelita, Veverita,
Vulpesti); k) flora (Salcia, Frasin, Floresti, Floreni, Floriceni, Mereni,
Trestieni, Plop, Secdareni, Stejiareni, Ulmu, Nucdreni); 1) topical names of
a soviet origin (lliciovca, Pervomaisc, Maiscoe, Octeabriscoe); m)
toponyms of Slavonic origin (Lipnic, Lozova, Naslavcea, Peresecina,
Sadova, Horodiste); n) toponyms of Turkish origin (Bender, Cdinari,
Taglic, Ciobalaccia); o) toponyms of Tatarian origin (Abaclia, Agichioi,
Acui, Baurci, Borogani, Gaidar, Hagimus); p) toponyms of Gagauz
origin (Avdarma, Baurci, Dezghinge, Joltai, Etulia, Congaz). (Eremia,
1986, 2004; Dron, 2002)

According to the data presented by Anatol Eremia, a valuable
specialist in national toponymy, about 1060 (57%) out of the total of
1860 of localities from the republic,c have a Romanian name,
regionally having the following repartition: 490 (26,4%) in the
northern raions, 400 (21,6%) in the central raions and 170 (9%) in the
southern raions. About 540 de localities (29%) have a Slavonic name.
The regional repartition is the following: 15% in the northern raions,
10% in the central raions and 4% in the southern raions. The Turkish
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names of the regions make up about 7% from the total of names of
localities from the republic. The aria they cover refers mainly to the
territory of the Autonomous Territorial Unit of Gagaduzia (Gagauz
Yeri). (Eremia, 2004)

The nomenclature of toponyms of the Republic of Moldova
includes also names of German origin. A. Eremia has ascertained that
these do not date earlier than the 19t century, because the first
German colonies appeared in Bessarabia at the beginning of this
century. In 1814, the Russian administration has settled the free lands
from Budjac with 1443 families of German colonists, peasants
brought from the duchy of Warsaw. Several hundreds of German
families, came from Russia, have settled here later. By mid 19t
century, there were 24 German colonies in Bessarabia: Arciz, Catbah,
Cleasnita, Culma, Laiptig, Lihtental, Paris etc. Many of them had
been named according to the names of the landowners from the
given localities: Achendorf, Alexanderfeld, Bechendorf, Blumental,
Denevita, Emental, lacobstal, losefdorf, Marienfeld, Neifeld, Rozenfeld, etc.
As these colonies where founded after the war of 1812, many of them
were named to denote the Russian army’s victories near Berezino,
Borodino, Tarutino. In the postwar years, after 1945, most of the
German names have been replaced with other names: Achendorf with
Doina (Cantemir, r.), Denevita with Svetlai (Taraclia, r.), Emental with
Pervomaisc (Cduseni, r.), Neifeld with Tcacenco (TAULD), lacobstal with
Lazo (Stefan-Voda, r.) etc. There were also names of localities of other
origins: Polish - Xionzovca (now- Popovca, Rabnita, r.), Czech -
Novigrad (now Huluboaia, Cahul, r.). (Eremia, 2004)

Until the beginning of the 19th century, the national names of
the regions had been rendered correctly both in official and unofficial
documents. In the past, the names of places and localities served as
landmarks for orientation on the field, as a definite boundary
between manors, countries, regions and it was important to render
them accurately.

The Moldavian proper names were recorded correctly, with
some small spelling deviations, in the census registers from the 18th -
early 19t centuries because the census takers that carried out the
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census from 1817 were mostly Romanians or knew Romanian very
well. Thus the proper names included in it kept, more or less
accurate, their original forms. (Eremia, 2010)

In 1812, without any historical, legal, national right, or a right of
any other nature, the Russian Empire has annexed the Eastern
Moldova, a territory later named Bessarabia and transformed into a
colony of the Russian Empire. The Russian Empire, being concerned
with its political interests in the Balkans, had resorted to the
consolidation and centralization of the administrative system of
Bessarabia. The political stability, in the view of the Russian
authorities, could be maintained only by suppressing any national
manifestation and by introducing here Russian institutions, the same
as it had been done in other national peripheries of the Russian
Empire.

The denationalization and the disrepute of the national
element, the disregard for the local institutions and practices, the
defamation and disregard for the Moldavian legal norms and
national values had been a constant preoccupation of the Russian
authorities. The Romanian language had been eliminated from the
public life; the bulk of proper names was revised and adapted to the
canons of the Russian language while the national names of the
localities, was completely neglected. The names of the Bessarabian
localities had been replaced or mutilated, attributing them foreign
names and forms, in the style of the tsarist occupation regime.

A. Eremia mentioned that the domestic names of localities were
so badly distorted that they became unrecognizable: AzexcandpensL,
baranewimst,  Beavyw,  boedamewsmu,  Bymyuanv,  Bopsapeuwimol,
Byaxanewmul, Ia00samsl, T'epmon, Ipaeonewsmo, Edunysi, M36opsl,
Kapnunanel, — Kunepuanw, — Komioxanvi,  Jleywans, — Maraewimuol,
Muinopewmet, Hucnopenwi, Opeeel, Ilawixanst, Copoku, Yavma, @azedey,
@ynoypel, UYemsvipsans.. These names and contorted forms were
legalized by issuing some repertories and official lists of the localities
from Bessarabia.

Unlike before, when, in most of the cases, the villages were
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named as the landowners and dwellers wished 2, then the right to
designate new establishments was assumed by the officials, local
authorities. Almost all of the colonies that appeared in Bessarabia
after 1812 got names denoting the names of several tsarist
personalities. Their names were marked by the suffixes -xa, -06xa, -
ebxa. (Alexandrovca, Alexeevca, Antonovca, Anfisovca, Blagodati,
Ecaterinovca,  Elizavetovca,  Ferapontievca, — Gavrilovca,  Ivanovca,
Macarovca, Mihailovca, Nicolaevca, Pavlovca, Petropavlovca, Romanovca,
Semionovca, Stepanovca, Tariovca etc). By the end of the 19t century,
their number reached 180, as compared to 17 at the beginning of the
same century. (Eremia, 2004, 2010)

The process of mutilating the national toponyms continued in
the soviet period. The regional administrative delimitation in
M.S.S.R. was based on the principles of soviet political construction
and in accordance with the ideology of the Communist Party of the
Soviet Union. It has to be mentioned that, in the years of soviet
domination, the regional administrative delimitation of the republics
entering in the union was made completely uniform and was
deprived of the local colour and national features. This phenomenon
manifested also by the domination of the soviet toponyms that were
absurdly ideological. The soviet authorities had used the reforms of
toponyms as an efficient tool for forming a new collective identity,
and for erasing the historical memory. This was accomplished by
conferring the localities and the administrative-regional entities new
names which were clearly influenced by the ideological ideas, and by
liquidating the toponyms which could arouse in people “undesired”
cultural and historical associations. (Androshiuc, 2009)

As a result of this approach, localities named after outstanding
personalities having a special value for the national history and
conscience were ideologically and absurdly renamed: the locality
Decebal (Soroca, r.) was given the name Tatarovca-Mici on 07.07.1946;
the locality Ghica-Vodi (Drochia, r.) was given the name Miciurin on

2 About 55% out of the total number of Bessarabian names of localities are formed
from the names of persons (names, surnames, agnomina, and nicknames). (Eremia,
2004)
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28.10.1949; the locality Mihnea — Vodd (Drochia, r.) was given the name
Dimitrovca on 29.09.1949; the locality Regina Maria (Leova, r.) was
given the name Semionovca on 29.09.1949; the locality Dragos - Voda
(Drochia, r.) was given the name Iliciovca on 03.09.1951; the locality
Carol al 1I -a (Glodeni, r.) was given the name Steprnoe on 11.03.1955.3

The distorted forms of the names of many localities introduced
by the tsarist administration had been preserved even in the soviet
period. Thus, the names of towns and cities - district centers, for
example, were officially used in the following forms: Novie Aneni,
Atachi, Benderi, Briceani, Cagul, Causani, Criuleani, Dubossari, Edinti,
Falesti, Floresti, Orgheev, Riscani, Strageni, Slobodzeia, Sorochi, Ungheni,
Vulcanesti*

Actually, the soviet authorities, using the same procedures,
methods and means as the tsarist officialities had continued to
crumble the basis of the national toponyms. The hybrid formations
ending in -xa, -o6xa, -e6xa, -anvi, -envt and -euwsms had multiplied and
had acquired general distribution. Moreover, the compound names
of the localities had been completely translated into Russian: bo1suiue
Acnawanvl, Manaa Yawvma, Bepxuue Ilonewims, Husxnue bBys3oyearvl,
HoBas Obpexa, HoBvie Anenvi, HoBvie Muvinopewms, Cmapas Jlapea,
Cmapas Capama, Cmapvie Heeypanv, Cmapvie Capamens. Names
having singular forms in Romanian had groundlessly acquired
plural forms in Russian: Balceana -Bboauaww, Biltata - Baiyamui,
Burlacu -Bypaaxu, Chetrosu - Kempocoi, Ciubara — Yybaps, Talmaza -
Tasamasvl, Tuzora - Ty3oposL.

3 RSS Moldoveneascd. Orinduire administrativ-teritoriald la data de 1 aprilie 1988 /
Moldavian S.S.R. Territorial and administrative organization on April 1 1988.
Chisindu: Cartea Moldoveneascd, 1988, p.172-173.

‘Momnnasckass CCP. AAMMHUCTpaTMBHO-TEPPUTOPUATIbHOE YCTPOMCTBO Ha 1
amrperst 1988 / Moldavian S.S.R. Territorial and administrative organization on
April 11988. Kymmaes: KapTsa monmosersicks, 1988, c.6-7.

5 Monpasckass CCP. AnMuHMCTpaTUBHO-TEppUTOpUalIbHOE JiejleHre Ha 1 aHBaps
1955 roma. / Moldavian S.S.R. Territorial and administrative organization on
January 1 1955. VMsganme mnepsoe. Kummmues I'ocymapcrserHOe VI3gaTerrbcTBO
Mosmmasum, 1955, ¢.141; RSS Moldoveneasca. Tmpérjcire administrativ-teritoriald pe
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As A. Eremia has observed, some names had been distorted to
such a degree that they became unrecognizable: Crihana - Chirgani,
Cucoara - Cacora, Otaci -Atachi, Satul Nou - Satanov, Valea Adinca -
Valeadinc, etc. There are also some artificial, ordinary names, of a
proletcultural facture: Iantarnoe, Maiac, Mirnoe, Svetldi, Ugodnoe,
Uiutnoe etc. (Eremia, 2004, 2008)

In the postwar period, the number of names of Russian origin
(of the tsarist dynasty, Russian dignitaries and officials) doubled and
tripled, some names being multiplied by five and more: Alexandrovca
(b names), Alexeevca (5), Antonovca (3), Elizavetovca (3), Ivanovca (6),
Nicolaevca (8), Romanovca (3). Names with a revolutionary and
military hue, and soviet propagandist-ideological orientation were
added to them, in this period: the locality Biruinta (Cduseni,r.) was
given the name Suvorov on 23.12.1964; the locality Nicolaevca (Floresti,
r.) was given the name Iliciovca on 11.06.1964; the locality Andriasevca
Noud (Slobozia, r.) was given the name Frunze on 23.01.1965; the
locality Novosiolovca (Orhei, r.) was given the name Cofovskii on
23.01.1965; the locality Ilaloveni (Strdseni, r.) was given the name
Cutuzov on 23.01.1965; the locality Singerei (Lazovsc, r.) was given the
name Lazovsc on 07.04.1965; the locality Alexandrovca (Camenca, t.)
was given the name Crasnii Octeabri on 20.06.1972; the locality Balan
(Riscani, r.) was given the name Malinovskii on 21.11.1973; the locality
Solddanesti (Solddnesti, r.) was given the name Cernenco on 05.05.1985.6
About 100 localities had been “rebaptized” with names specific to the
spirit of the former regime. In the case of some locality names had
been replaced the constituent elements or have been added Russian
suffixes: Antonesti - Aumonobxa, Ciolacu — Yoraxobxa, Constantinesti —
Koncmanmunobxa, Sturzesti - Cmyp3obxa, Stefanesti - Cmenanobxa,
Volintiri - Boaonmupobxa. (Eremia, 2010, 2011)

About 340 names of localities disappeared from the map of

data de 1 octombrie 1974 / Moldavian S.S.R. Territorial and administrative
organization on October 1 1974. Chisindu: Cartea Moldoveneascd, 1975, p.123-124.
6 RSS Moldoveneascd. Orinduire administrativ-teritoriald la data de 1 aprilie 1988.
/ Moldavian S.S.R. Territorial and administrative organization on April 1 1988.
Chisindu: Cartea Moldoveneascd, 1988, p.172-173.
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Moldova in just a few decades. Most of these (245) had disappeared
either when the localities had been eradicated being accepted by the
authorities as having no prospective (Bddragi, Brasov, Givinoasa,
Cialinesti, Conacu, Cristea, Eminescu, Mereuti, Munteni, Odaia, Rizoaia,
Recea, Urziceni etc.) or when some villages and localities had been
merged (Alexdndresti with Burlacu, Beresti with Ungheni, Butuceni
with Carpesti, Copdceanca with Rdascani, Dinuteni with Ungheni,
Mihdgileni with Dominteni, Schinoasa with Tibirica, Topor with
Carpineni, Unteni with Horesti etc.). (Eremia, 2010)

In the years of the soviet rule, the preservation of the national
values, of the traditional names of streets and localities was
considered to be a homage to the “sombre past” and to the “world
imperialism”. Thus, an ample process of sovietization and
homogenization of the names of the localities had been started, but
without considering the historical and cultural traditions of the
peoples inside the soviet Empire. Moreover stress was laid on the
ideological message of the names, this however having no
connection with the real history of the regions or of the national
republics.

The regular change of the names of the localities was common
practice in the soviet period. For example, the “de-Stalinization”
process of the society started after 1956 had also been reflected in the
toponymy. Thus, the localities named after Vorosilov, Stalin’s right
hand, had been renamed after the criticism of Stalin’s cult: the
locality Vorosilovo (Floresti, r.) was given the name Octeabriscoie on
10.04.1958; the locality Vorosilovca 7 (Glodeni, r.) was also given the
name Octeabriscoie on 23.01.1961; the locality Vorosilovca 8 (Lazovsc,
r.) was given the name Lazo on 23.01.1961. It has to be mentioned
that localities with the name Lazo (data refers to the year 1974)
existed in the Orhei and Suvorov districts, too.?

7 Until 1948 it was named Dusman.
8 Until 1948 it was named Cuza - Vodi.
9 RSS Moldoveneascd. Impartire administrativ-teritoriald pe data de 1 octombrie
1974./ Moldavian S.S.R. Territorial and administrative organization on October 1,
1974. Chisindu: Cartea Moldoveneascd, 1975, p.123-124.
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In the years of perestroika and mainly after the collapse of the
USSR an inevitable trend became the return to the traditional names
of localities. The town Cernenco renamed in 1985 got back its
historical name Soldanesti in 1988. On May, 24, 1990 the name of the
small town-like locality Suvorov from the district Suvorov!? was
transformed into Stefan Vodid, and the name of the district Suvorov
into Stefan Vodd.ll On June, 15, 1990 the Supreme Soviet of the M. S.
S. R. changed the name of the town Cotovschi into Hincesti and the
name of the district Cotovschi into Hincesti,'2 and on June, 20, 1990
they restored the old name Singerei of the small town - like locality
Lazo and of the district Lazo.3

On August, 31 1989, as a result of the growth of the level of
linguistic culture of the people, as well as due to the role of scientific,
ethic and moral, cultural, psychological and didactic, and social
factors affecting the development of the Moldavian language, the
Parliament took the decision to convert the spelling of the
“Moldavian language” to the Latin alphabet, in order to liquidate the
distortions occurred in the language due to some objective and
subjective causes.’ In accordance with the decision of the Supreme
Soviet of the M. S. S. R,, the transition to the Latin alphabet in the

10 The locality was named Chizil until 12.28. 1949 when its name was changed into
Biruinta ( Volontirovca, r.), but on 12.23. 1964 it was renamed Suvorov.
11 Hotdrirea Sovietului Suprem al R.S.S5.Moldovenesti cu privire la unele modificari
in diviziunea teritorial-administrativd a R.S.S. Moldovenesti nr. 27-XII din 24.05.
90. / Decision of the Supreme Soviet of the Moldavian S.S.R. regarding some
changes in the territorial- administrative division of the Moldavian S.S.R.
12 Hotdrarea Sovietului Suprem al R.S.S.M. cu privire la schimbarea denumirilor
orasului Cotovschi si raionului Cotovschi din R.S.S. Moldova nr. 101-XII din
15.06.90 / Decision of the Supreme Soviet of the M S.S.R. regarding the change of
the names of the town and district Cotovschi from the Moldavian S.S.R.
13 Hotdrarea Sovietul Suprem al R.S.5.M. cu privire la restabilirea denumirii vechi a
localitatii de tip ordsenesc Lazo si a raionului Lazo nr. 120-XII din 20.06.90 /
Decision of the Supreme Soviet of the M S.S.R. regarding the reestablishment of the
old name of the town and district Lazo
14 Legea cu privire la revenirea limbii moldovenesti la grafia latind nr. 3462-XI din
31.08.89 /The law concerning the return of the Moldavian language to the Latin
alphabet.
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political, economic, social and cultural spheres of life of the republic
was accomplished in two stages: 1) 1989-1993, the transition stage
and 2) 1994-1995 - the completion of transition to the Latin
alphabet.1>

The return to the Latin alphabet and the adoption of some
unique spelling norms contributed to the regulation of the national
proper names, based on new principles. Rules concerning the
Romanian spelling and the transliteration into Russian of the proper
names had been elaborated. The enactment of the toponyms and
anthroponyms in their correct traditional forms represents an
outstanding achievement in the present local context. (Eremia, 2008)

According to the law Legea cu privire la functionarea limbilor
vorbite pe teritoriul RSS Moldovenesti nr. 3465-XI from 01.09.89, “the
Moldavian language” was restored in its rights. The law provides
that “the Moldavian language” as an official language “is used in all
the spheres of political, economic, and social life”.16

To regulate the correct spelling of the official names of the
localities and administrative units of the Moldavian S. S. R., to omit
inaccuracies and mistakes in the spelling of Moldavian toponyms in
Romanian and to correctly transliterate them into Russian, the
Presidium of the Supreme Soviet of the Moldavian S. S. R., adopted a
decision, on February, 28, 1990 which approbated the materials
presented by the Institute of language and literature of the Academy
of Sciences of M. S. S. R. concerning the correct spelling in Romanian

15 Hotdrirea Sovietului Suprem al R.S.S. Moldovenesti despre modul de punere in
aplicare a Legii R.S.S. Moldovenesti ,,Cu privire la revenirea limbii moldovenesti la
grafia latind” nr. 3463-XI din 31.08.89 /Decision of the Supreme Soviet of the
Moldavian S.S.R. regarding the enactment of the Law of the Moldavian S.S.R. “The
law concerning the return of the Moldavian language to the Latin alphabet”.

16 Legea cu privire la functionarea limbilor vorbite pe teritoriul R.S.S. Moldovenesti
nr. 3465-XI din 01.09.89/ The law concerning the functioning of the spoken
languages on the territory of the Moldavian S.5.R.; Hotarirea Sovietul Suprem al
RSS Moldovenesti despre modul de punere in aplicare a Legii R.S.S. Moldovenesti
»Cu privire la functionarea limbilor vorbite pe teritoriul RSS Moldovenesti” nr.
3466-XI din 01.09.89 / Decision of the Supreme Soviet of the Moldavian S.S.R.
regarding the enactment of the Law of the Moldavian S.S.R. “The law concerning
the return of the Moldavian language to the Latin alphabet”.
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and Russian of the names of the localities of the Moldavian S. S. R.
(the repertoire of names of localities). Point 4 of the decision
provided the publishing of the repertoire of names of localities in the
republican  newspapers “Moldova  Socialistd”, “Sovietscaia
Moldavia”, “Viata satului”, in order to instantly familiarize the
population with the spelling norms of the names of localities of the
Moldavian S. S. R in Moldavian and Russian.1”

The return to the Latin alphabet, the adoption of unique
Romanian spelling norms, the regulation of the Romanian spelling of
the proper names had quickened the process of reinstatement of the
historical names of the localities from the R. of Moldova.

On January 22, 1992 were restored the historical names of the
following villages: Biruinta from Taraclia, r. changed into Borceag;
Cotovsc from Soroca,r. changed into Regina Maria; Lazo from Singerei,
r. changed into Chiscireni; Octeabriscoie from Glodeni, r. changed into
Dusmani; Poenita from Donduseni, r. changed into Niorcani; Sipoteni
from Ciliragi, r. changed into Sipoteni; Oziornoe, v. from Sdngerei, .
changed into Izvoare; Ghidighici, t., district Buiucani of the city
Chisindu, changed into Vatra; Leninschi, t. from Floresti, r. changed
into Chindesti. 18

On the same day, on January, 22, 1992, the village Luceafirul
from Orhei, r. merged with the village Mitocul Nou, thus being
reinstated the historical name - Pelivan.’® On May, 27 of the same

17 Hotararea Prezidiului Sovietului Suprem al R.S.S. Moldovenesti cu privire la
reglementarea scrierii denumirilor oficiale de localitati si de unitati teritorial-
administrative ale R.S.S. Moldovenesti nr. 3757-XI din 28.02.90 / Decision of the
chair of the Supreme Soviet of the Moldavian S.S.R. regarding the regulation of the
spelling of the official names of localities and territorial-administrative units of the
Moldavian S.S.R.

18 Hotdrarea Parlamentul R. Moldova privind unele schimbari al diviziunii
teritorial-administrative si ale denumirilor unor localitati si commune nr. 882-XII
din 22.01.92 / The decision of the Parliament of the Republic of Moldova regarding
some changes of the territorial - administrative division and of the names of some
localities and communes.

19 Hotdrarea Parlamentul R. Moldova privind unele schimbari al diviziunii
teritorial-administrative si ale denumirilor unor localitéti si commune nr. 882-XII
din 22.01.92 / The decision of the Parliament of the Republic of Moldova regarding
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year were restored the historical names of the following villages: a)
Cotovschi, v., Orhei, r., - the historical name Crihana, a new locality
broke apart from it and got the name Cucuruzenii de Sus; b) Ustia, v.,
Orhei, r., got back its historical name Inculet, remaining a part of the
commune Zorile.?0

Considering the given context, I would like to mention that
after the Union, some localities got the names of the deputies of the
Sfatul Tarii (the National Assembly): Anton Crihan, Ion Pelivan si
Vasile Tantu. Pan Halippa’s name was conferred to a suburb of the
commune Ulmu, the Lapusna district.

In 1924, within the agrarian reform from Romania, in
accordance with the directive of the minister of Internal Affairs from
Bucharest, was set up the locality of Crihana (Orhei, d.). As it was a
small locality it had been part of the communes of Ciocilteni (1929-
1931) and Cucuruzeni (1931-1940). During the accomplishment of the
administrative reform from 1925, the vilage Inculef, was part of the
commune of Cigmea, district Orhei. During those 22 years when
Bessarabia was part of Romania (1918-1940) the village was also a
part of the communes of Ciocilteni (1929-1931) and Cucuruzeni (1931-
1940). The names of both villages were changed in 1946, when the
soviet authorities decided that “they did not meet the socialist
realities” anymore.

The appearance of the village Pelivan was a result of a natural
catastrophe. Thus, during the flood from April, 4-5, 1932, caused by
the sudden thaw of the snow, the heart of the village Mitoc from the
district of Orhei, located in the valley of the Rdiut river, was under
water. Over 300 families lost their homes. Ion Pelivan, who was sent
to help the victims of the disaster, insisted that the farm “Ferma-
model Orhei”, that belonged to the village, to grant 60 ha for the re-

some changes of the territorial - administrative division and of the names of some
localities and communes.
20 Hotdrarea Parlamentul R. Moldova privind unele schimbari ale diviziunii
teritorial-administrative si ale denumirilor de localitati si comune nr. 1043-XII din
27.05.92 / The decision of the Parliament of the Republic of Moldova regarding
some changes of the territorial - administrative division and of the names of some
localities and communes.
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establishment of a new locality. After the village had been
transferred, they named the village in honor of their saviour -
Pelivan. First, the name of the locality Pelivan was not officially
registered. It was not recorded in the governmental inventory book,
being considered a suburb of the heart of the village Mitoc, this
however didn’t ever stop the natives from naming it Pelivan. In the
soviet period, the locality had the name Mitocul Nou, and several
times shifted from one village soviet to another. (Tasca,2012)

On May, 27, 1992 the name of the commune of Cricova Noud,
part of the municipality of Chisindu, was changed into Ciorescu,?! and
on March, 02 1993 the historical name of the village was restored
Pridnestrovscoe, Camenca, r.- Tirqul-Vertiujeni?2.

The process of coming-back to the traditional names of the
localities continued even after the enactment and enforcement of the
law Legii privind organizarea administrativ-teritoriald a Republicii
Moldova nr. 306-XIII from 12.07.94.23

Thus, on December, 08, 1995, the locality Sturzesti, Glodeni,r.
was renamed Sturzovca, and the locality Cobilnea, Solddnesti, r. was
renamed Cobilea.?* On December, 26, 1995, by the separation from the
town Riscani of a part of the territory, was recreated an

2l Hotdrarea Parlamentul R. Moldova privind unele schimbari ale diviziunii
teritorial-administrative si ale denumirilor de localitati si comune nr. 1043-XII din
27.05.92 / The decision of the Parliament of the Republic of Moldova regarding
some changes of the territorial - administrative division and of the names of some
localities and communes.
2 Hotdrarea Parlamentul R. Moldova privind unele schimbari in diviziunea
administrativ - teritoriald si restabilirea denumirii istorice a Satului
Pridnestrovscoe din raionul Camenca nr. 1317-XII din 02.03.93/ The decision of the
Parliament of the Republic of Moldova regarding some changes of the territorial -
administrative devision and of the restoration of the historical name of the village
Pridnestrovscoe from Camenca raion.
23 Published in Monitorul Oficial al R.Moldova nr.3-4/40 din 14.01.1995. Abrogated
on 12.30. 1998 by the Law of the R.Moldova nr.191-XIV din 12.11.1998.
2% Lege pentru modificarea Anexei nr.3 la legea privind organizarea administrativ-
teritoriald a Republicii Moldova nr. 676-XIII din 08.12.95 / The law for the
modification of the Annex nr.3 of the law concerning the territorial-administrative
organization of the Republic of Moldova.
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administrative division and was restored Nihoreni the historical
name - of the village that used to exist as an independent locality.?>
On April, 24, 1996 the name of the commune Sipoteni, Caliragsi, r. was
changed into Sipoteni,?® and on February, 04, 1997 the locality Talmaz,
Stefan Vodd, r. was renamed Talmaza.?”

Although many localities restored their historical names, the
process is not over yet. Even today one can still find in the toponymic
landscape of the R. Moldova names of localities improper to the
national spirit and historical traditions.

Bizarre names, unfit to the national toponymy are not only
preserved, but even worse, even today the Moldavian lawmaker
creates toponymic monsters.

The Parliament set up the locality Fabrica de Zahdr ?® as a part of
the town Falesti on 04.05 2007, mainly from political
considerations.?” Besides the fact that the locality was given a weird

% Lege pentru formarea unor unititi administrativ-teritoriale si pentru modificarea
si completarea Legii privind organizarea administrativ-teritoriald a Republicii
Moldova / The Law for the formation of some territorial-administrative units and
for the modification and complementation of the law concerning the territorial-
administrative organization of the Republic of Moldova nr.706-XIII din 26.12.95.
(Abrogated on.12. 301998 by the Law of R.Moldova nr.191-XIV from 11.12. 1998).
Lege pentru modificarea anexei nr.3 la Legea privind organizarea administrativ-
teritoriald a Republicii Moldova nr. 812-XIII din 24.04.96 / The law for the
modification of the Annex nr.3 of the law concerning the territorial-administrative
organization of the Republic of Moldova. (Abrogated on 12.30. 1998 by the Law of
R.Moldova nr.191-XIV from 12.11.1998).
27 Lege pentru modificarea anexei nr.3 la Legea privind organizarea administrativ-
teritoriald a Republicii Moldova nr. 1096-XIII din 04.02.97 / The law for the
modification of the Annex nr.3 of the law concerning the territorial-administrative
organization of the Republic of Moldova. (Abrogated on 12.30.1998 by the Law of
R.Moldova nr.191-XIV din 12.11.1998).
28 On January 01, 2012 the population of the locality Fabrica de Zahar was of 1000
people. In: http:/ /www.statistica.md/
newsview.php?l=ro&idc=168&id=3719&parent=0
2 Legea pentru modificarea si completarea anexei nr.3 la Legea nr.764-XV din 27
decembrie 2001 privind organizarea administrativ-teritoriald a Republicii Moldova
nr. 90-XVI din 05.04.2007 / The law for the modification and complementation of
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name, the Law nr. 90 from 04.05. 2007 did not consider the existing
realities and groundlessly made the newly created locality a part of
the town of Filesti, thus depriving the village of Sdrata Veche of the
lands that it rightly possessed: the sugar plant was built on 145 ha of
land that belonged to the village. (Gastemulte, 2011).

Even now we encounter among the names of the localities from
the R. Moldova a great number of localities with names improper to
the national toponyms. I make reference to some localities which
have names of a soviet origin and to those with the suffixes -ca and -
evca. Further, I present, a list of such localities:

In the raion of Amenii Noi: the communes of Ciobanovca
(Mirnoe)®0, Maximovca and Zolotievca (Nicolaevca), the locality of
Beriozchi as part of the town of Anenii Noi.

In the raion of Basarabeasca: the communes of Carabetovca and
lordanovca, the locality of Ivanovca from the commune of Iserlia.

In the raion of Briceni: the locality of Chirilovca from the
commune of Halahora de Sus, the locality of Pavlovca from the
commune of Larga.

In the raion of Cahul: communes of Iujnoe and of Lebedenco.

In the raion of Cantemir: the commune of Visniovca, the locality
of Sofranovca from the commune of Cisla, the locality of Popovca from
the commune of Lingura.

In the raion of Caugeni: the communes of Grigorievca, Pervomaisc
(Constantinovca), Ucrainca (Zviozdocica).

In the raion of Cimiglia: the town of Cimislia (Bogdanovca Veche,
Bogdanovca Noud, Dimitrovca), the communes of Ecaterinovca, Ivanovca
Noud, Mihailovca, Troitcoe, the locality of Iurievca from the commune
of Gradiste, the locality of Artimonovca from the commune of Javgur.

In the raion of Criuleni: the commune of Dolinnoe.

In the raion of Donduseni the communes of Elizavetovca,
Pocrovca, locality Octiabriscoe from the commune of Mosana, locality

the Annex nr.3 of the law nr.764-XV from December 27, 2001 concerning the
territorial-administrative organization of the Republic of Moldova.
30 Here and farther on in brackets are presented the localities included in the given

communes.
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of Elenovca from the commune of Tirnova.

In the raion of Drochia: the communes of Maramonovca, Miciurin,
Pervomaiscoe, locality of Lazo from the commune of Hdsndsenii Noi, the
localities of Ceapaevca and Iliciovca from the commune of Salvirii
Vechi.

In the raion of Dubdsari: the locality of Vasilievca from the
commune of Cocieri

In the raion of Edinet: the communes of Alexeevca and
Constantinovca.

In the raion of Falesti: the communes of Egorovca, Natalievca
(Comarovca, Ivanovca, Popovca), Pompa (Pervomaisc, Suvorovca), the
locality of Fabrica de Zahdr, as part of the town of Filesti, locality of
Nicolaevca from the commune of Scumpia.

In the raion of Floresti: the communes of Alexeevca (Chirilovca),
Iliciovca (Maiscoe), Nicolaevca, locality of Mihailovea from the
commune of Prajila, locality of Ivanovca from the commune of
Sevirova, the locality of Alexandrovca from the commune of Trifinesti,
the locality of Octeabriscoe from the commune of Visciuti.

In the raion of Glodeni: the commune of Sturzovca, the locality
of Nicolaevca from the commune of Danu.

In the raion of Hincesti: the communes of Crasnoarmeiscoe,
Ivanovca, Pervomaiscoe, the locality of Dubovca from the commune of
Bozieni, the localities of Coroliovca and Britianovca from the commune
of Sarata-Galbend.

In the raion of Ialoveni: the localities of Alexandrovca, Misovca
and Homuteanovca from the commune of Gangura,

In the raion of Leova: the communes of Cneazevca, Colibabovca,
Romanovca, the locality vNicolaevca from the commune of Hdandsenii
Noi.

In the raion of Ocnifa: the commune of Calarasovca (Berezovca),
the locality of Maiovca from the commune of Ocnita.

In the raion of Orhei: the locality of Andreevca from the
commune of Chiperceni.

In the raion of Riscani: the commune of Malinovscoe, the locality
of Ciobanovca from the commune of Grinduti.
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In the raion of Singerei: the locality of Nicolaevca from the
commune of Chiscireni, the localities of Antonovca, Evghenievca,
Gavrilovca, Petrovca from the commune of Copiceni, the locality of
Petropavlovca from the commune of Grigorduca, the locality of
Romanovca from the commune Pepeni, locality of Mihailovca from the
commune of Prepelita, locality of Octeabriscoe from the commune of
Tambula, locality of Cotovca from the commune of Dobrogea Veche,

In the raion of Soroca: the locality of Lugovoe from the commune
of Regina Maria, the locality of Ruslanovca from the commune of
Vasilcdu.

In the raion of Strigeni: the locality of Rassvet from the
commune of Bucovit, the locality of Gornoe from the commune of
Micauti.

In the raion of Stefan Vodi: the commune of Semionovca, the
locality of Lazo from the commune of Alava.

In the raion of Taraclia: the communes of Novosiolovca,
Vinogradovca (Chirilovca, Mirnoe), the locality of Orehovca from the
commune of Salcia.

In the raion of Ungheni: the communes of Alexeevca (Lidovca),
Agronomouvca, the locality of Romanovca part of the town of Cornesti,
the locality of Drujba from the commune of Hircesti, locality of Novaia
Nicolaevca from the commune of Mdanoilesti, locality of Hristoforovca
from the commune of Pirlita, locality of Elizavetovca from the
commune of Zagarancea.

UTA Gagauzia: the communes of Cotovscoe, Svetlii (Alexeevca),
Ferapontievca. In Transnistria soviet toponymics remained
unchanged.3!

I consider it necessary to study thoroughly the evolution of
their names and where it’s possible, to return to the original names.

Regretfully, a large part of our citizens cannot give up the
mutilated toponyms of localities, which are an expression of the
totalitarian terror and of a distorted human consciousness.

31 Anexele 3, 4 si 5 ale Legii privind organizarea administrativ-teritoriald a
Republicii Moldova nr. 764-XV din 27.12.2001 / The law concerning the
territorial-administrative organization of the Republic of Moldova.
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changes of the territorial - administrative division and
of the restoration of the historical name of the village
Pridnestrovscoe from Camenca raion.
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FONCTION PUBLIQUE EN REPUBLIQUE DE
MOLDOVA - EVOLUTION D'UN STATUT

Valentina CORNEA *

Résumé

L'efficacité de I'administration publique dépend de la qualité humaine et la
capacité technique des personnes qui agissent dans le cadre de
I'administration publique. L’étude accentue 'ambivalence de la notion de
fonction publique, utilisée d'une part pour designer le fonctionnaire public,
et d'autre part, les personnes nommées ou élues en fonction de dignité
publique.

En République de Moldova les bases juridiques des rapports de la fonction
publique sont mises apres I'adoption de la Constitution en 1994, le cadre
législatif spécifique aux fonctions publiques et titulaires, en constituant la
législation du service public no. 443-XI1I du 04.05.95.

Bien que le systeme d’administration a été soumis a plusieurs reformes, le
statut des fonctionnaires publics n’est qu’en 2008, par I'adoption de la Loi
no. 158-XVI du 04.07.2008 visant revise la fonction publique et le statut du
fonctionnaire public.

Par I'analyse comparative de ces deux lois et les modifications fréquentes qui
ont suivi l'adoption de la loi de 2008, on tache a souligner si par la
réglementation statuaire de la fonction publique locale peuvent étre assurés
les niveaux élevés de la professionnalisation du service public.

Mots cles: fonction publique, fonctionnaire public, fonction de dignité
publique, droits, obligations, responsabilité, sanction, professionnalisation
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Consideratiile acestui studiu graviteaza in jurul a doi termini
cheie - statut si functie publicd locald, motiv pentru care se impun
unele precizdri de ordin teoretic si conceptual.

Prin definitie, statutul reprezintd un ansamblu de norme
juridice ce cuprinde vointa statului de a reglementa, in mod
autoritar, o anumitd categorie de raporturi sociale ori institutii
juridice. Optez pentru o definitie mai riguroasa sub aspect juridic,
prin care statutul este definit ca fiind o totalitate de norme juridice
care reglementeaza conditiile pe care trebuie sd le indeplineascd o
persoana fizicd pentru a putea ocupa o functie publicd, drepturile si
obligatiile acesteia, stabilitatea si inamovibilitatea - pentru unii -
functionarilor publici, rdspunderea lor, precum si sanctiunile
aplicabile in caz de neindeplinire sau indeplinire, dar
necorespunzdtoare, a atributiilor ce le revin din functiile publice pe
care le ocupa intr-un serviciu public. (Prisdcaru, 2004)

Cel de-al doilea termen, functie publicd locald, nu este definit si
utilizat in legislatia Republicii Moldova asa cum se regdseste in
legislatia multor tdri. Operarea cu acest termin este insd pe deplin
justificatd. Sectorul public este acoperit de variate functii publice.
Subdivizarea in diferite categorii de personal, ce ocupd functii
publice, este determinatd de regimul politic, structura de stat, forma
de guvernamant. Criteriul care diferentiazd personalul din cadrul
sistemului administratiei publice este cel al naturii activitatii
desfasurate. Corespunzator acestui criteriu, functiile publice sunt
detinute atat de agenti ai statului, reprezentanti ai colectivitatilor
teritoriale locale, cat si personalul de conducere si de executie din
cadrul serviciilor publice. Spre exemplu, sistemul francez al functiei
publice inglobeaza atat agenti ai statului si ai colectivitatilor
teritoriale, cat si pe cei care lucreaza in spitale. Legislatia belgiana
opereaza cu notiunile de functie publicd federald, functie publica a
regiunilor si comunitatilor, functie publica locald. (Tofan, 2006) In
Roménia, Legea nr. 188/1999 privind Statutul functionarilor publici,
republicata, cu modificdrile ulterioare, defineste functiile publice de
stat ca functii publice stabilite si avizate, potrivit legii, in cadrul
ministerelor, organelor de specialitate ale administratiei publice
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centrale si in cadrul autoritdtilor administrative autonome; functiile
publice teritoriale ca functii publice stabilite si avizate, potrivit legii, in
cadrul institutiei prefectului, serviciilor publice deconcentrate ale
ministerelor si ale celorlalte organe ale administratiei publice centrale
din unitdtile administrativ - teritoriale; functiile publice locale ca
functii publice stabilite si avizate, potrivit legii, in cadrul aparatului
propriu al autoritdtilor administratiei publice locale si al institutiilor
publice subordonate acestora.

Precizarea asupra cdreia insist se refera la faptul ca titularul
unei functii publice, implicit a unei functii publice locale, este, de
reguld, un functionar public (Iorgovan, A., 2001), dar nu intotdeauna.

Strans legatd de notiunea de organ, autoritate, activitate
administrativd etc., notiunea de functie publicd este utilizatd pentru a
caracteriza personalul autoritdtilor si institutiilor publice, mai ales in
raport cu salariatii din sectorul privat si a evidentia regimul juridic
diferit aplicabil functiei publice. Continutul acesteia este dat de
puteri si competente, organizate de lege pentru satisfacerea unui
interes general, in vederea de a fi acceptatd, in chip temporar, de un
titular (sau mai multi), persoand fizicd, care exercitand puterile in
limitele competentei, urmadreste realizarea scopurilor pentru care a
fost creatd functia.” (Negulescu, 1934)

Recunoasterea autonomiei locale colectivitatilor teritoriale
locale si descentralizarea administrativd a impus delimitarea
statutului functionarului public de cariera de cel al functionarului
politic. Legatura directd a functiei publice cu factorul politic o
delimiteazd, astfel, in functie cu caracter politic si functie publica
administrativa profesionald, de specialitate.

Autori consacrati au constatat ambivalenta notiunii de functie
publicd, care, in sens restrans, se foloseste numai pentru a desemna
functionarii publici, si, in sens larg, uzitatd cel mai adesea, in stiinta
administratiei pentru a desemna ansamblul regimurilor juridice
aplicabile, in general, personalului din administratia publicd, sau, pe
de altd parte ansamblul oamenilor care sunt la dispozitia puterii
politice. (De Laubadere, 1998) Ambivalenta notiunii se datoreaza
expresiilor filozofice care i-au determinat continutul: expresia
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francezd, care face trimitere la puterea publicd, la autoritate si
dominatie din partea statului si expresia englezd, care pune in
evidentd mai mult ,statul in serviciul cetateanului”. (Iorgovan, 2001)

Absenta notiunii de functie publica locala in legislatia
Republicii Moldova nu inseamnd inexistenta acesteia. Sistemul de
administrare al Republicii Moldova este (de jure! n.a) un sistem
descentralizat. Administratia tdrii este incredintata autoritatilor
statale, acestea constituind, impreund cu unitdtile sale teritoriale
administratia centrald, precum si autoritatilor publice locale, avand
ca sarcind satisfacerea intereselor generale ale locuitorilor din
unitdtile administrativ-teritoriale. Articolul 112 din Constitutia
Republicii Moldova, denumit ,Autoritdtile satesti si ordsenesti”,
stabileste ca autoritdtile administratiei publice prin care se realizeaza
autonomia localda in sate si orase, sunt consiliile locale alese si
primarii alesi. Serviciile organizate in subordinea acestor autoritati,
precum si serviciile descentralizate indeplinesc functii specifice, in
functie de obiectul de activitate. Asa cum in exercitarea mandatului,
alesul local este in serviciul colectivitatii unde a fost ales, la fel si
actiunile si operatiunile administrative ale functionarilor publici din
cadrul acestor servicii sunt in interesul unei colectivitati teritoriale
locale concrete.

Cel putin doua perioade pot fi identificate in statuarea
regimului juridic al functiei publice locale in Republica Moldova.
Una dintre ele este cea de reformare economica si institutionala,
perioadd in care continutul functiilor publice si modul prin care se
realizeazd este supus unor modificdri esentiale. Este vorba de
perioada de dupa adoptarea Constitutiei in 1994, cadrul legislativ
specific functiilor publice si titularilor acesteia constituindu-1 Legea
serviciului public nr. 443-XIII din 04.05.95 si Legea nr. 430-XIII din 19
aprilie 1995 "Despre statutul consilierului in consiliul local”

Legea serviciului public a fost supusa criticilor din mai multe
considerente. In primul rand s-a considerat ci are o denumire
inadecvata. Sintagma serviciu public alimenta confuzia intre serviciu
public ca o totalitate de autoritati publice si activitatea persoanelor ce
ocupd posturi in aparatul acestor organe, si serviciul public ca
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activitate de prestare a unor servicii populatiei, cum ar fi: ocrotirea
sanatatii, educatia copiilor in scoli si alte institutii de invatamant,
servicii de educatie culturala (teatre, cinema, concert etc.), servicii de
salubrizare, alimentare cu apa potabila, servicii funerare etc.
(Ghidul..., 2007) Prin actiunea sa, legea cuprindea si ,autoritatile
administratiei publice locale", fard a fi mentionate care anume, cu
exceptia functiei de secretar si viceprimar salarizat al autoritatii
administratiei publice locale, mentionare facuta in anexa 3 , Functiile
publice de rangul al doilea".

O altd remarcd viza notiunea de persoand cu functie de
raspundere. Prin recunoasterea acestei categorii se putea crea impresia
cd existd functionari publici care au functii de rdspundere si
functionari publici care n-au aceastd raspundere. Legea nu prevedea
un capitol sau o sectiune in care s-ar stabili comportamentul
functionarului public, comportament care ar exclude abuzurile de
serviciu ale functionarilor, birocratismul, protectionismul, precum si
actele de coruptie. Reglementarile privind ocuparea functiilor
publice erau foarte vagi. Desi legea specifica modalitatile de ocupare
a functiei publice - angajare, numire, alegere, concurs - nu este fixat in
mod clar in ce cazuri functiile se ocupa prin angajare, prin numire si
prin concurs, decizia finala ldsandu-se la liberul arbitru al
conducatorului autoritatii respective. Pana in 2008, cadrul legal nu a
prevazut functionarea unei institutii pentru Politica de Cadre la nivel
local. Sec’;ia ,resurse umane" este prevézuté numai in structura si
efectivele-limita ale primariei municipiului Balti si ale directiilor si
sectiilor Consiliului municipal Balti. Pentru municipiul Chisindu,
serviciul ,resurse umane" este inclus in componenta direc;iei
Administratie publicd. (Ghidul ..., 2007)

Drepturile si obligatiile atribuite prin aceastd lege contureaza
un statut fara diferentieri semnificative fatd de statutul salariatilor
din sectorul public si privat. in decurs de 8 ani, Legea serviciului
public a suportat modificdri si completdri majore.

Legea care reglementa statutul consilierului in consiliul local
este abrogatd in 2000. Se adoptd o noud lege, prin care notiunea de
ales local vizeaza consilierii consiliilor sdtesti (comunale), orasenesti
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(municipale), raionale si ai consiliului municipal Chisindu, deputatii
in Adunarea Populard a Gdgduziei, primarii si viceprimarii,
presedintii si vicepresedintii raioanelor. Ulterior, viceprimarul si
vicepresedintele raionului au devenit functionari publici.!

Statutului functiilor publice, reglementat astfel, a conturat un
cadru mai putin eficient pentru desfdsurarea activitdtii personalului
din sectorul public. Schimbadrile produse in aceastd perioadd sunt
apreciate ca fiind in multe cazuri ,pripite si incoerente” (Platon,
2007), fara o fundamentare riguroasa din punct de vedere stiintific.
Drept urmare, efectul real al mdsurilor intreprinse a fost net inferior
celui scontat.

Cadrul legal privind functia publica este revazut abia in 2008.
Noul cadru legislativ include Legea privind Codul de conduiti a
functionarului public nr. 25-XVI din 22.02.2008 si Legea cu privire la
functia publicd si statutul functionarului public nr. 158-XVI din
04.07.2008. Scopul declarat al acestor legi este de a asigura
profesionalism, competentd, impartialitate, transparentd si eficienta
in activitatea functionarilor publici.

Este vorba de cea de-a doua perioadd in statuarea regimului
juridic al functiilor publice, legile adoptate dupd 2009 si modificarile
acestora urmdrind cu precddere punerea in aplicare a unui cadru
tavorabil dezvoltarii carierei functionarilor publici si transformarea
lor intr-un corp de profesionisti de elitd. Potrivit cu datele raportului
Comisiei Comunitdtilor Europene, adoptarea Legii cu privire la functia
publicd si statutul functionarului public constituie una dintre realizarile
privind progresul Republicii Moldova. (Euromonitor, 2009)

Legea nr. 158-XVI din 4 iulie 2008 cu privire la functia publicd si
statutul functionarului public se deosebeste conceptual de Legea
serviciului public nr. 443-XIII din 4 mai 1995 (abrogatd la momentul
actual).

Legea stabileste o noud definitie pentru functia publica, si
anume: ,ansamblul atributiilor si obligatiilor stabilite in temeiul legii
in scopul realizdrii prerogativelor de putere publicd”. De asemenea,

1 Redactia initiald a art. 52, alin (6) din Legea nr.436 - XVI din 28.12.2006 privind
administratia publica locala.
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sunt stabilite functiile care corespund statutului de functionar public.
Astfel, statutul de functionar public il au doar persoanele care
activeaza in autoritdtile publice si exercita atributii cum ar fi:
»elaborarea si coordonarea elabordrii documentelor de politici;
elaborarea proiectelor de acte legislative si normative, precum si a
altor reglementdri specifice autoritdtii publice; punerea in executare a
actelor legislative si normative; elaborarea actelor administrative
privind aplicarea si executarea actelor legislative si normative,
necesare pentru realizarea competentei autoritatii publice; controlul
si auditul public intern si extern; gestionarea resurselor umane in
serviciul public; planificarea, gestionarea si controlul resurselor
financiare publice; administrarea fiscala etc.”?2

Dupad intrarea in vigoare a Legii nr. 158-XVI din 4 iulie 2008
cu privire la functia publicd si statutul functionarului public, multe functii
publice au devenit functii de demnitate publicd. Insd aceasta lege nu
reglementa tot spectrul de elemente aferente statutului unui
demnitar, fapt care a generat un vid legislativ. Solutia juridica a fost
adoptarea in 16.07.2010 de cdtre Parlament a Legii cu privire la statutul
persoanelor cu functii de demnitate publicd. Potrivit definitiei statuatd la
art.2 alin.(2), functia de demnitate publicd reprezintd o categorie (o
specie) a notiunii generice de functie publici. In sensul legii, functia
de demnitate publica este o functie publicd care se ocupd prin
mandat obtinut direct, in urma alegerilor, sau indirect, prin numire
in conditiile legii. Scopul declarat al legii este asigurarea unui
management eficient al raporturilor gestionate de cdtre persoanele
care exercitd functii de demnitate publica in interesul societatii si al
statului. Persoanele din cabinetele demnitarilor nu au statut de
functionari publici, fiind angajate in baza de contract. Astfel, regimul
functiei de demnitate publica este unificat intr-o lege.

In scopul diferentierii obiective a functiilor publice in
conformitate cu nivelul de complexitate a sarcinilor si nivelul de
responsabilitate manageriala si decizionala prin Legea Parlamentului
nr. 155 din 21 iulie 2011 este aprobat Clasificatorul unic al functiilor

2 Art. 3 din Legea nr. 158-XVI din 4 iulie 2008 cu privire la functia publicd si statutul
functionarului public.
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publice. Capitolul IlI, denumit Autorititile administratiei publice locale,
specifica functii publice din autoritatile publice locale de nivelul II si
functii publice din autoritdtile publice locale de nivelul I
Clasificatorul stabileste si cerintele specifice minime fata de titularul
functiei publice. Astfel, daca cerinta minima fatd de un specialist in
autoritdti ale administratiei publice locale este sd aiba abilitati de
utilizare a calculatorului, un specialist superior trebuie sa aiba cel
putin sase luni de experientd in domeniu, iar un specialist principal -
cel putin un an. Este pentru prima datd cand legislatia Republicii
Moldova stipuleaza o cerinta unica fata de toti functionarii publici si
anume cea de utilizare a calculatorului, iar obligativitatea cunoasterii
unei limbi strdine de circulatie internationald pentru functionarii
publici de conducere va intra in vigoare din 2014.

Desi se afirma cd documentul vizat este elaborat ,in scopul
diferentierii obiective a functiilor publice in conformitate cu nivelul
de complexitate a sarcinilor si nivelul de responsabilitate
manageriald si decizionald” si ,clasificd, structureaza si ierarhizeaza
toate functiile publice existente in autoritatile publice”,® acesta
stabileste doar titlurile de functii publice instituite in cadrul
autoritdtii publice, vizdnd doar functionarii publici. Functiile si
statutul autoritatii publice, cum ar fi, spre exemplu, consiliile locale
sau raionale, fac obiectul de reglementare al altor legi.

In consecintd, categoriile de personal din sistemul
administratiei publice locale in Republica Moldova il constituie:

1. Functiile de demnitate publici - Guvernator (Bascan) al
Unitatii teritoriale autonome Gdgduzia, Presedinte al Adunarii
Populare a Unitdtii teritoriale autonome Gagduzia, Vicepresedinte al
Adundrii Populare a Unitdtii teritoriale autonome Gagduzia,
Presedinte al comisiei permanente a Adundrii Populare a Unitatii
teritoriale autonome Gagduzia, Prim-vicepresedinte si vicepresedinte
al Comitetului Executiv al Unitatii teritoriale autonome Gagauzia,

3 A se vedea: Managementul functionarilor publici. Buletin informativ. Nr. 12, din
30 decembrie, 2011. Accesibil: http:/ /www.rapc.gov.md.
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Primar General al municipiului Chisindu, primar, viceprimar,
Presedinte, vicepresedinte al raionului;

2. Alesii locali - consilierii consiliilor sdtesti (comunale),
ordsenesti (municipale), raionale si consiliului municipal Chisindu,
deputatii in Adunarea Populara a Gagauziei, primarii si viceprimarii,
presedintii si vicepresedintii raioanelor;

3. Functionarii publici - titularii functiilor publice din cadrul
autoritdtilor publice de nivel I si II si serviciile publice
descentralizate.

4. Personalul angajat in baza de contract al cdrui regim de
functie este stabilit de legislatia muncii.

Fiecare din aceste categorii, cu exceptia personalului angajat in
baza de contract, beneficiaza de statute, concepute in scopul de a
stimula si motiva prin crearea de conditii optime necesare exercitdrii
functiilor de serviciu, prin garantarea drepturilor de asistenta sociald
adecvata, precum si prin protectia juridica oferitd acestor categorii de
personal care isi desfdsoard activitatea pentru organizarea executdrii
si executarea in concret a legilor.

Concentrarea intr-un tabel sinoptic a principalelor elemente
din continutul acestor statute permite evidentierea regimului juridic
al functiilor, in acelasi timp, fiind un instrument util pentru sesizarea
anumitor carente.

Regimul juridic al functiilor publice locale
(sinopsis in baza legislatiei nationale)

| Demnitari | Alesi locali | Functionari publici
Exercitarea functiei
Ocuparea functiei - Alegeri; Alegeri. - Concurs;
- Numire; - Promovare;
- Concurs; - Transfer;
- Juramant. - Juramant;
Duratd -4 ani; 4 ani. Stabilitate in functie.

- Termen stipulat in actul
de numire.

Timpul de munca

Incontinuy, pe durata

mandatului.

Incontinuu in exercitarea
mandatului.

8 ore pe zi si de 40 de
ore pe saptdmana.
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Sistem de evaluare si
aprecieri

- Multumiri;

- Premii;

- Diplome de onoare;
- Distinctii de stat.

Nespecificat.

Evaluarea anuald a
performantelor.

- Premiu;

- Multumire;

- Diploma de onoare;
- Distinctii de stat

Incetarea exercitarii
functiei

- Expirare mandat /
termen numire;

- Revocare;

- Eliberare din functie.

- Absenta nemotivata de
la 3 sedinte consecutive

- Incilcarea legii

- Incompatibilitate a
functiei;

- Intrare in vigoare a
sentintei de condamnare;
- Dizolvare de drepta
autoritatii din care face

-In circumstante ce nu
depind de vointa
partilor;

- Eliberare din functie;
- Destituire;

- Demisie.

parte;
- Demisie,
- Deces.
Gradatii si trepte - - - Functii publice de
conducere;
- Functii publice de
executie, (cate trei grade
de calificare pentru
fiecare categorie)
Conditii de ocupare
Varsta Nespecificat, 18 ani. Nu a implinit varsta
25 de ani pentru primar. necesarda obtinerii
dreptului la pensie
pentru limitd de varsta.
Studii Nespecificat. Nespecificat. Studii superioare
absolvite cu diploma de
licentd sau echivalentd
(exceptie - functii
publice de executie).
Competente lingvistice Nespecificat. Nespecificat. Limba moldoveneasca
si limbile oficiale de
comunicare interetnica
vorbite in teritoriul
respectiv in limitele
stabilite de lege.
Domiciliu Nespecificat. Conditia domiciliului este | Nespecificat.
exclusa prin LP268-XIV
din 04.02.99, MO 22
/04.03.99
Cetdtenie Cetdtenia R. M Cetédtenia R. Moldova Cetdtenia R. Moldova

Drepturi si libertati fundamentale

Libertatea de opinie

Drept restrictionat.

Exprimare liberd a
opiniilor politice in
exercitarea mandatului.

Drept restrictionat.

Apartenenta la partide si
organizatii
social-politice

- Afiliere sindicald;
- Afiliere in organizatii
social- politice .

Nespecificat.

- Partide;
- Sindicate;
- Organizatii social-
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politice;

- Organizatii

profesionale.
Dreptul la greva Nespecificat. Nespecificat. Drept restrictionat.
Remunerarea muncii si - Salariu; - Indemnizatie de cel - Salariu;
garantii sociale - Concediu; putin 2 salarii minime - Concediu;

- Garantii in legdturd cu
incetarea mandatului;

- Garantarea serviciului
precedent;

- Pensie.

pentru participare la
sedinta;

- Calatorie gratuitd in
transportul public
terestru;

- Indemnizatie unic4 la
expirarea mandatului.

- Ajutoare materiale;

- Pensie;

- 6 salarii medii lunare
in cazul lichidarii
autoritatii publice.

Incompatibiltati Orice alt3 activitate - Deputat in Parlament; Orice alta functie
remuneratd, cu exceptia - Membru al Guvernului; | publicd decat cea in
activitatilor didactice si - Functionar public. care a fost numit.
stiintifice.

Raspundere Réaspundere personald, - Raspundere juridica - Raspundere
disciplinard, civild, personald; disciplinard, civila,
contraventionald sau administrativd, penald,
penala in conditiile legii - Raspundere solidara dupad caz.
pentru neexecircitarea
mandatului cu buna-
credintd.

Sanctiuni - Avertisment;

- Mustrare;

- Mustrare aspra;

- Suspendarea dreptului
de a fi promovat in
functie in decursul unui
an;

- Suspendarea dreptului
de a fi avansat in trepte
de salarizare pe o
perioada de la unu la
doi ani;

- Destituirea din functia
publica.

Datele din tabel, precum si cele prezentate anterior, permit

formularea urmatoarelor constatari:

1. In general, noul cadru normativ privind functia publici
constituie un pas spre modernizarea si europenizarea activitatii in
autoritdtile publice locale. Insa, delimitarea functiilor publice rimane
incd o problemad. Cu certitudine, exercitarea prerogativelor de putere
publica sau a prerogativelor care, pentru ratiuni ce tin de necesitatea
asigurdrii bunei functiondri a statului sau a vietii publice, nu pot fi
incredintate exclusiv unor persoane de drept privat, (Ziller, 1993),
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este un element important in acordarea calitdtii de functionar public.
Dar si demnitarii si alesii locali exercitd asemenea prerogative.
Natura activitatii desfdsurate sau modul de ocupare nu sunt criterii
suficiente pentru delimitarea in functii de demnitate publica si
functionari publici. Pentru functiile de demnitate publicd nu este
accentuat rolul si misiunea, definitia se rezumd la procedeele de
ocupare a functiei. Mai mult, statutul unor functii este reglementat
de doud legi, fdrd a se asigura concordanta intre ele. Un exemplu in
acest sens este functia de primar. In conformitate cu Anexa la Legea cu
privire la statutul persoanelor cu functii de demnitate publica nr. 199 din
16.07.2010, functia de primar face parte din categoria functiilor de
demnitate publicd, in acelasi timp fiind si ales local. Neconcordantele
apar in cazul garantiilor sociale in legatura cu incetarea mandatului.
Ca demnitar, la expirarea mandatului, in caz de demisie, revocare
sau eliberare din functie, beneficiaza de o indemnizatie unica egala
cu 2 salarii ale functiei?, ca ales local valoarea acestei indemnizatii
este egald cu salariul mediu lunar pe economia nationald pentru anul
precedent.’

2. Specificul raporturilor de serviciu pentru personalul din
administratia publica determind ca anumite drepturi sd fie supuse
unor restrictii, iar principalele obligatii sd decurgd din misiunea
sociald a administratiei publice, si anume, realizarea interesului
general (Kund, 2006). Exemple in acest sens sunt dreptul la greva,
libertatea de opinie, dreptul de a fi membru de partid. Se admite ca
prin lege incadrarea intr-o functie publicd sa fie conditionata si de
indeplinirea altor cerinte speciale, cum ar fi conditia domiciliului,
conditia cetiteniei. In legislatia Republicii Moldova libertatea de
opinie si dreptul la greva pentru detinatorii de functii publice sunt
recunoscute restrictiv. Conditia domiciliului, exclusivitatea cetateniei
Republicii Moldova si afilierea politicd au fost excluse din
prevederile legale. Astfel, alesilor locali nu li se mai impune conditia

4 Legea cu privire la statutul persoanelor cu functii de demnitate publicad Nr. 199
din 16.07.2010 art. 17.
5 Legea privind statutul alesului local Nr. 768 din 02.02.2000, art. 25. Legea privind
statutul alesului local Nr. 768 din 02.02.2000, art. 25.
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domiciliului in unitatea teritorial-administrativa in care sunt alesi,
secretarului consiliului 1i este recunoscut dreptul la afiliere politicd,®
iar prevederile privind exclusivitatea cetateniei Republicii Moldova
sunt excluse.”

3. La elaborarea statutelor detindtorilor de functii publice, in
considerarea lor de demnitari, alesi locali si functionari publici,
drepturile si obligatiile sunt recunoscute atat din perspectiva functiei,
cat si a profesiei, cu precizarea cd demnitarii si alesii locali ,nu 1isi
exercitd functiile ca pe o profesie, ci ca o insdrcinare limitata in timp
in cadrul unui mandat” (Negoita,1998). Legislatia Republicii
Moldova consacra drepturi si obligatii in legdtura cu exercitarea
functiei prin oferirea de garantii sociale, precum si prin protectia
juridicd garantatd pentru organizarea executdrii si executarea in
concret a legilor. In categoria drepturilor si obligatiilor in legatura cu
profesia, in prim plan apare conditia studiilor, a perfectionarii
profesionale a functionarilor publici, acestia fiind sprijiniti de cdtre
entitatile publice in realizarea acestui drept. Legislatia Republicii
Moldova este foarte generoasa in materie de acordare de drepturi, si
mai putin in precizarea obligatiilor. Desi doctrina juridica
accentueazd corespondenta drept-obligatie, in cazul functiilor de
demnitate publicd si a alesilor locali se atestd o disproportie vadita.
Obligatiile sunt reflectate sumar, vizdnd in special declararea de
avere, participarea la sedinte, respectarea regimului juridic al
conflictului de interese.

4. Exigentele pentru ocuparea si exercitarea functiilor publice
comportd diferentieri semnificative pentru categoria demnitarilor,

6 Potrivit cu prevederile Legii privind administratia publicd locala nr. 186-XIV din
6 noiembrie 1998, secretarul nu putea fi membru al vreunui partid sau al vreunei
alte organizatii social-politice.

7 Prin Legea nr. 273 pentru modificarea si completarea unor acte legislative din 7
decembrie 2007 s-a interzis alegerea cetdtenilor cu multipld cetdtenie in functii
publice. Moldova a fost obligatd de CEDO sa modifice Legea, aceasta fiind contrara
Articolului 3 Protocol 1 la Conventia Europeand a Drepturilor Omului si
Articolului 17 al Conventiei Europene pentru Cetdtenie. (Hotdrarea din 18
noiembrie 2008 in cauza Tanase si Chirtoaca v. Moldova (cererea nr. 7/08)).
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alesilor locali si a functionarilor publici. Desi toate sunt create in
vederea satisfacerii interesului general, conditia studiilor,
competentele lingvistice, activitatea pana la atingerea varstei de
pensionare sunt impuse doar pentru functionarii publici. Un aspect
neglijat este cel al raspunderii juridice si al sanctiunilor in cazul
demnitarilor si a alesilor locali.

5. Autoritatile publice locale care isi evalueaza performantele
au o mai mare posibilitate de a detecta in etapele initiale deficientele
de functionare. Mai mult decat atat, evidenta rezultatelor
consolideaza capacitatea lor de a confirma eficacitatea actiunilor de
corectare. (Lane, 2006). Procedurile si instrumentele privind
evaluarea performantelor autoritatilor locale elaborate pana in
prezent in Republica Moldova vizeazd o singura categorie -
functionarii publici. Sistemul de apreciere pentru demnitari, prin
acordarea de multumiri, premii, diplome de onoare si distinctii de
stat este unul discretionar, mai mult o expresie a loialitatii fatd de
superiori, decat a unor performante reale.

Caracterul evolutiv al functiei publice locale din Republica
Moldova este demonstrat de adoptarea statutelor speciale pentru
toate categoriile de functii publice. Regimul drepturilor si
obligatiilor, dispozitiile generale si de detaliu privind angajarea,
conditiile de promovare si de pensionare, precum si raspunderea
acestora, aproprie sau diferentiaza organizarea celor trei functii
publice. In afara de statute exist4 si alte reglementari specifice pentru
diferite aspecte ale functiei publice. Pentru a asigura cresterea
calitatii serviciilor publice si a credibilitatii institutiilor publice cel
putin doud conditii esentiale se impun: aplicarea mecanismelor
necesare pentru realizarea prevederilor noi de gestionare a functiei
publice si instituirea normelor clare privind obligatiile, evaluarea
performantelor, raspunderea si sanctiunile aplicate pentru demnitarii
si alesii locali.
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SOCIAL AND ECONOMIC ASPECTS OF THE
MIGRATIONAL PROCESSES IN THE REPUBLIC OF
MOLDOVA

Ina FILIPOV *

Abstract

It is shown that migration processes reflect the population reaction to the
unstable situation in the country, as well as to the socio-economic changes
taking place at society level. At the same time, population migration causes
changes not only of personal nature, but also in society as a whole.

Thus, most of the contemporary theories commonly argue that migration
has consequences both on countries of destination and on those of origin.
For example, Western studies show that migration has a negative impact on
the host country.

However, the reality is different, and the real consequences of migration are
not always clear. This fact gives rise to a contradictory attitude towards it.
In the socio-political debates on migration issues in Moldova, the idea of
negative consequences of migration is put forward. Thus, the study will
focus on identifying all socio-economic aspects of migration processes,
giving them both negative and positive consequences.

Keywords: migration, migratory processes, consequences of migration

JEL Classification: O15

Migratia, ca miscare spatiald, este specificd tuturor societatilor
contemporane. Cu toate acestea, intensitatea, directia si continutul
fluxurilor de migratie, precum si consecintele ei sociale, economice si
demografice sunt diferite. Aceastd deosebire se manifesta de la un
stat la altul, cu un nivel de dezvoltare economicad diferit, cu
amplasare si conditii geografice diferite, dar si prin structura
populatiei.
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Cu cat statul este mai slab dezvoltat, cu atat si impactul
migratiei se face mai simtit pentru viata social economica a societatii.
La fel, pentru statele respective, procesele migrationale reflectad
reactia populatiei la situatia instabild din tard, la schimbarile social-
economice care au loc la nivel de societate. Acest context este valabil
si pentru Republica Moldova, care, de mai bine de doud decenii,
urmeazd o perioadd dificila de tranzitie. Chiar in aceastd perioada a
luat amploare fenomenul migrational. Fenomenul social respectiv
poate fi caracterizat ca unul contradictoriu deoarece nu pot fi
ignorate nici consecintele pozitive ale acestuia, dar nici cele negative.
Astfel, studiul se va concentra asupra identificdrii tuturor aspectelor
social-economice ale proceselor migrationale, prescriindu-le atat
consecinte negative, cat si pozitive.

In acest context, migratiei ii poate fi atribuit un caracter de
continuitate, in sens cd a fost si ramane mecanismul principal in
dezvoltarea societatii (Carangiu, A., 2006). Dezvoltarea se rdsfrange,
atat asupra tdrii de origine, cat si a celei de destinatie. Astfel, putem
aprecia relatia migratie - dezvoltare economico-sociala ca una de
reciprocitate. Pe de o parte, nivelul de dezvoltare a societatii
constituie o cauzd a migratiei, iar pe de alta parte migratia, fie
favorabil, fie nefavorabil, contribuie la schimbarile social-economice
ale societatii.

In conditiile Republicii Moldova, fenomene precum situatia
economica si politicd incertd, rata sporitd a somajului, lipsa
posibilitdtii de angajare in campul muncii, venituri mici in
majoritatea domeniilor de activitate, lichidarea intreprinderilor de
stat, calitatea educatiei, ponderea populatiei social-vulnerabile,
calitatea serviciilor sunt factori care au marcat evolutia fenomenului
migrational. Intr-un studiu realizat in anul 2009 de citre Centrul de
Investigatii Sociologice si Marketing ,, CBS-AXA”, cetatenii Republicii
Moldova au evidentiat cele mai importante probleme ale tdrii
noastre. Astfel, 29,2% din respondenti considera cd cea mai mare
problemd a statului nostru o constituie salariile mici, dupd care
urmeazd somajul - pentru care s-au exprimat 17,8%. Alte probleme
evidentiate au fost: preturile si inflatia - 16,6%, coruptia - 15,2%,
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guvernarea ineficientd - 7,1% si criza economicd mondiald. (CISM
”CBS-AXA”, 2009)

Asemenea situatie justificad calitatea Republicii Moldova ca
important “exportator” de forta de munca, de populatie tanara, de
specialisti in domenii importante. O asemenea situatie nu este cea
mai imbucuratoare, deoarece reducerea numadrului populatiei
economic active si cresterea continuda a numadrului persoanelor
migrante, proces care capatd proportii tot mai mari, constituie
imaginea actuald a statului nostru. (Postolachi, V., 2009)

Cu toate acestea, rolul migratiei fortei de muncad este
considerabil, atat sub aspect economic, cat si socio-demografic.
Conform datelor Anchetei Fortei de Munca, in 2009, peste 23% din
populatia activd lucra peste hotarele republicii. Marea majoritate a
fortei de muncd care migreaza peste hotare vine din zonele rurale
(aproximativ 30% din totalul populatiei active), mai putin din mediul
urban (15% din totalul populatiei active). Pe parcursul ultimilor ani,
au migrat preponderent barbatii (aproximativ 30% dintre barbatii
activi), care in 2009 au inceput sd se intoarcd acasa, atunci cand
femeile au continuat sa plece din tara in cautarea unui loc de munca.
(Raport...,2011)

In acest context, majoritatea studiilor privind migratia
evidentiaza faptul cd procesele migrationale implicd schimbari in
structura sociald si demograficd a societdtii. Acestea se manifestd prin
imbdtranirea demograficd, cresterea inegalitatii in posedarea de
resurse, exodul masiv de creiere si al bratelor de munca catre statele
mai dezvoltate. Fenomenul respectiv inevitabil duce la pierderea
capitalului intelectual sau a specialistilor de inalta calificare.
Ignorarea acestui fenomen de cdtre factorii de decizie poate conduce
la criza intelectuald, depdsirea careia va fi una foarte anevoioasa.
Refluxul fortei de munca calificate provoacd descalificarea generald a
fortei de munca. (Danii, T., 2009)

In sens opus, pentru tarile gazds, tot mai mult in ultimul timp
se vorbeste de contributia migratiei la depdsirea crizei demografice,
implicit a celei de pe piata fortei de muncd, cu care se confrunta
statele occidentale. Ele se manifestd prin contributia la diminuarea
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deficitului de fortd de munca, a imbatranirii demografice (varsta
lucrdtorilor migranti fiind 18-40 ani) etc. Tocmai prin asta se explica
atentia demografilor asupra fenomenului migrational. Astfel, acestia
studiaza caracterul, modelul si directia fluxurilor migrationale.
Interesul sporit al demografilor este si fatd de caracteristica sau
profilul migrantului, respectiv: varsta, sex, genul ocupatiilor,
educatia, starea civild etc.

Spre exemplu, studiile recente aratd cd migratia externa este
mai mare in randul persoanelor care au varsta corespunzdtoare
pentru locul de munca. In consecint, tarile de emigrare se confrunta
cu un proces accelerat de imbatranire a propriei populatii. Factorul
uman este cea mai importantd sursd de crestere economicd, ratele de
crestere sunt asteptate a fi mai scazute in cazul rdmanerii in tara
natald. O problema care ar trebui sd preocupe constd in faptul ca
majoritatea celor care emigreaza sunt tineri, iar procentul acestora
este in continud crestere. In asemenea conditii emigrarea afecteazi
grupele de varstda cu rate mari de fertilitate, reducandu-se astfel
potentialul de nou-nascuti. (Roman, M., ..2010) Iar acest lucru este cu
atat mai ingrijordtor cu cat emigrarea devine permanenta.

Implicatiile fenomenului migrational se rasfrang si asupra
structurii sociale. Aceasta, pe de o parte, poate constitui un motiv al
migratiei, iar pe de alta parte consecintd a migratiei. Doar ca
structura sociald poate cunoaste mutatii diferite in functie de
localizare, care se raporteaza atat la tara de origine, cat si la tara
gazda. De regula structura sociald suportd schimbari in mod indirect
sau implicit, in sens cd se modificd simultan cu atingerea scopului
financiar. Dacd in tara de imigrare, sporirea veniturilor nu
obligatoriu afecteaza si statutul social, atunci in tara de emigrare
sporul veniturilor atrage dupa sine si modificarea statutului social,
de reguld directionat spre o pozitie sociald superioard celei
anterioare.

Pe langa aspectele sociale ale fenomenului migrational
importante sunt si cele economice, care au conotatii diferite de la un
stat la altul. Pentru tdrile de destinatie, migratia fortei de munca
conditioneaza functionalitatea unor sectoare economice precum:
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constructii, comert, transport, reparatia drumurilor, agricultura,
servicii de menaj, sfera sociala. Spre exemplu, in Federatia Rusa in
anul 2008 forta de munca straina constituia 4,8% din numarul total al
populatiei active, iar 11% dintre acestia erau implicati in constructii si
servicii comunale. (3amonukosckas, XK., 2010) Astfel ca pentru tdrile
gazdd, efectele sunt cat se poate de favorabile.

Migratia fortei de muncd raportatd la gradul ocupational al
pietei fortei de muncd are o influenta asupra resurselor financiare ale
statului. Pentru statele care importa forta de munca, influenta consta
in contributia la suplinirea impozitelor. Totusi statele respective isi
asumd niste cheltuieli sociale in plus pentru asigurarea protectiei
sociale a migrantilor lucratori.

Pentru statele exportatoare, implicatiile asupra resurselor
financiare ale statului sunt oarecum diferite. Exportul fortei de
muncd este insotit de transferurile banesti, respectiv - remitentele. In
cazul respectiv migrantii au un rol de “taxd” pentru exportul de
»marfa” - forta de munca. Specialistii pozitioneaza volumul mondial
al transferurilor banesti din migratie pe locul doi al comertului
international, dupa comertul petrolier.

Astfel, asistdm la o crestere a dependentei fatd de factorul
migrational. Dependenta este valabild atat pentru tarile de origine,
cat si pentru tdrile de destinatie ale migratiei. Cert este cd aceste
dependente negative (lipsa de resurse in tarile de origine) si cele
pozitive (beneficiile imigratiei in tarile de destinatie) fac ca migratia
sd persiste si, intr-un anumit sens, sd devind propria ei cauza:
regiunile de origine sunt dependente de remiteri, economiile tarilor
de imigrare de profiturile aduse de imigrare si imigranti. (Anghel,
R.G.,..2009)

Spre exemplu, intr-un raport al Bancii Mondiale se arata ca
moldovenii au trimis acasa 8 miliarde de dolari in ultimii sapte ani.
Dupa 2003 valoarea transferurilor parvenite de la moldovenii care
muncesc peste hotare a crescut de trei ori, de la 487 milioane de
dolari SUA, in 2003, pand la o cifrd de 1,31 miliarde de dolari
estimatd pentru anul 2010. In anul 2008, an ce a precedat criza,
moldovenii au trimis acasda 1 miliard 897 milioane de dolari, dupa
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care in anul urmator remitentele au coborat la 1 miliard 211 milioane
USD!.

Migratia produce si mutatii de natura socio-culturald si socio-
politica. In prezent multe state, care se deosebeau printr-o structurad
etnicd omogend, s-au transformat in multinationale si multiculturale.
Acest lucru se explicd prin faptul cd imigrantii aduc dupd sine o
parte din viata de zi cu zi, traditiile, cultura, problemele care i-au
determinat sd migreze. in plus, tendinta lor este sd se stabileasca in
tara de destinatie, ceea ce duce la aparitia minoritatilor.

Republica Moldova nu este atractiva pentru imigranti, dar este
afectatd de implicatii socio-culturale in masura in care emigrantii
revin in tard. Acestia vin cu impresii despre populatia si institutiile
tdrii-gazda, cu o alta atitudine fata de mediul inconjurdtor, cu alte
opinii fata de diferite grupuri minoritare, cu altd atitudine fata de
calitatea serviciilor autohtone etc. In asemenea conditii, se resimte
implicarea migrantului in promovarea schimbarilor.

Ins3, un studiu (CIVIS si IASCI, 2011) realizat in Republica
Moldova aratd cd intoarcerea acasa este conditionatd de o serie de
factori, precum:

- un loc de munca sigur si bine platit;

- mediu economic, politic si social mai bun in Moldova;

- atingerea obiectivelor de a face economii prin migratie
si a capacitatii de a face economii;

- continuarea crizei economice globale;

- alti factori: dor de casd, starea sanatatii rudelor etc.

Acesti factori impun factorilor de decizie elaborarea unei
politici migrationale de sustinere a celor care revin in tard. In acest
sens, OIM?2 Moldova a asistat intoarcerea voluntard a migrantilor
moldoveni prin implementarea proiectelor orientate spre intoarcerea
si reintegrarea migrantilor care se intorc din tdrile UE (Austria,
Marea Britanie, Irlanda, Elvetia, Belgia, tdrile Europei Centrale),

1

http:/ /www.eco.md/index.php?option=com_content&view=article&id=434:banc
a-mondial-moldovenii-au-trimis-acas-8-miliarde-de-do.
2 Sursa:http:/ /iom.md/index.php/en/programs/facilitated-migration
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precum si prin acordarea serviciilor de reintegrare pentru membrii
comunitatilor locale, oferind alternative migratiei si contribuind la
dezvoltarea comunitatii locale si la reducerea sardciei. Toate aceste
actiuni ar trebui, de fapt, sd si le asume si autoritatile centrale si
locale de la noi din tara.

Migratia externa este apreciatd si ca o forta care are o influenta
profundd asupra situatiei sociale si politice a tirilor implicate. In
acest sens, exista unele tendinte care trebuie mentionate. Astfel:

- migrantii care se stabilesc in tdrile gazda participa tot
mai activ la viata politica a statului, fapt ce determina
factorii de decizie sd ia atitudine in vederea instituirii unor
politici migrationale,

- migrantii constituie propriile organizatii
neguvernamentale cum ar fi asociatii religioase, reuniuni
ale diasporei, etc. Acestea se implica activ in sfera apdrarii
drepturilor omului, respectiv a imigrantilor, colaborand in
acest sens cu autoritatile locale.

- imigrantii, atunci cadnd este cazul, isi revendica
drepturile participand la diferite manifestatii, actiuni in
masa.

- imigratia are implicatii si asupra activitatii partidelor
politice ale statelor respective. In ultimii ani, problema
imigrantilor este inclusda in majoritatea platformelor si
agendelor electorale. (Mamen6exosa, M.O. 2009,).

In concluzie mentiondm faptul ci principalele probleme in
domeniul migratiei sunt:

- identificarea barierelor legislative si birocratice ale

proceselor migrationale;

- insuficienta resurselor statului pentru protectia si

asistenta sociala a migrantilor;

- lipsa unor mecanisme eficiente de creditare a

migrantilor;

- caracterul ilegal, neformal al afacerilor care utilizeaza

munca ilegald;
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- criminalizarea  mediului ~ migrational  (migratia
clandestind, traficul de fiinte umane etc.);

- agravarea tensiunilor sociale in regiuni in care existd
probleme grave cu ocuparea fortei de munca a populatiei
locale ca urmare a angajarii imigrantilor (fortd de munca
ieftind);

- dezinteresul persoanelor juridice de a legaliza lucratorii
migranti (situatie mai des intalnitd in federatia rusa);

- lipsa politicilor de sustinere a migrantilor reveniti in
tara, etc.

Toate aceste probleme necesita interventia guvernului prin
crearea de noi programe eficiente insotite de actiuni economice. In
plus, este necesard introducerea in politica migrationald de stat a
unor mecanisme sociale puternice orientate spre gestionarea
migratie. Problemele legate de emigrarea din tara trebuie rezolvate
raportandu-le la dezvoltarea tdrii in ansamblu (economice, sociale,
demografice, politice etc.). Totodata este necesard o conlucrare intre
organele de conducere si mediul academic pentru dezvoltarea unor
mecanisme eficiente in vederea gestionarii proceselor migrationale.
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THE MYTH OF ACCESION TO THE EUROPEAN
UNION

Romeo IONESCU *

Abstract

The paper realises a comparative analysis considering an EU member state,
a candidate one and Switzerland, in order to point out the importance of the
adhering to the EU under the present global crisis. The first step of the
analysis is to study the main economic indicators from these three
economies during 2007-2011 and to understand why Switzerland is better
placed than Germany under the crisis impact. A distinct part of the paper
deals with the analysis of the recovery packages implemented by these three
economies in order to face the crisis and their effects. Moreover, the paper
realise forecasts for 2012 and 2013.

There are two main conclusions of the paper. First, it is not necessary to
adhere to the EU if the economy is efficient. Second, Switzerland will not
adhere to the EU on short-term and it has pertinent arquments to do this.
The analysis and the conclusions from the paper are supported by official
statistic databases, tables and pertinent diagrams.

Keywords: business efficiency, economic recovery, national identity,
foreign exchange intervention

JEL Classification: F15, F43, O11

1. Introduction

Central Europe represents, by its position, the geographic,
political and economic nucleus of the EU27. All countries from
Central Europe adhered to the EU, except Switzerland. This is why
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we consider being usefully to realise a comparative analysis between
Germany and Switzerland. Both countries are placed in Central
Europe. The first of them is the foundation member of the EU and
one of the most important economies in the world. Switzerland is not
a member of the EU, but it is one of the most efficient economies in
the world. On the other hand, Iceland became an active candidate
country to adhere to the EU.

The latest report of the World Economic Forum ranks 139
countries by assessing business efficiency, innovation, financial
markets, health, education, institutions, infrastructure and other
factors (WEEF, 2010, pp.1-2, WEF, 2011, p.15).

In this top, Germany ranks the 6t position with a score of 5.41.
It held the 11th rank in the world according to the basic requirements
and the 13t rank according to the efficiency enhancers. The best
German economy rank (5%) is based on innovation and
sophistication factors.

Switzerland achieved the 1st rank in the same top, with a
global competitiveness score of 5.74. It held on to the top spot in
2011, thanks to the high ranks for basic requirements (3t9);
innovation and sophistication factors (1st) and the second-most
efficient enhancers in the world, per the WEF.

Iceland had the 30t rank in the top with a global
competitiveness score of 4.75. Its best rank (21st) is connected to
innovation and sophistication factors. According to the basic
requirements and efficiency enhancers, Iceland was ranked 31t and
33rd ranks in the world economy.

But Germany is the “steam engine” of the EU economy. Still
the early industrial era, the German economy was a leader, an
innovator and a beneficiary of the world economy globalisation.
Nowadays, services support about 70% of GDP, industry - 29.1%
and agriculture 0.9%. The German representative goods are cars,
mechanical systems, metallurgical products and chemicals.

Germany has a strategic geographic position; it adjoins
Denmark, Netherland, Belgium, France, Luxembourg, Switzerland,
Austria, The Czech Republic and Poland.
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Switzerland became a member of the UN in 2002. It adjoins
Germany, France, Italy, Austria and Liechtenstein (Matei H., 2009, p.
348). Its economic policy is based on the idea: “thinking globally,
working in partnership and acting nationally”.

The Switzerland economy depends on foreign processes,
especially that of the globalisation. The country has a modern
approach of the international relationships. As a result, the Swiss
foreign economic policy is focused on three axes: the agreements
with the EU, the free trade agreements with EFTA and the
international trade progressive liberalisation under the WTO. Even if
the EU is the main trade partner, Switzerland refused to adhere to
the EU still 1992.

On the other hand, the Swiss economy is very stable, with a
stable currency and with the “legendary” financial transactions’
secret, which transformed it into a “financial Eden” for investors and
investment. Practically, the Swiss economy is based on the constant
FDI flux. Nowadays, Switzerland became a model for other
countries, based on precision and fine industry, trade and finances.
As a neutral country, Switzerland offers a safe banking climate and
good investment environment.

R&D is very important; the Swiss economy spends 2.9% of
GDP to these activities. Only four other countries in the world have
greater expenditures to R&D than Switzerland: Israel, Sweden,
Finland and Japan.

Almost the whole labour activates in services and in SMEs.
99.7% of the Swiss enterprises have less than 250 workers. On the
other hand, Switzerland has 12 companies in Global 500 top in 2010
(Financial Times, 2010). These companies are the following: Nestle,
Novartis, Roche, Credit Suisse Group, UBS, ABB, Zurich Financial
Services, Syngenta, Holcim, Richemont, Swiss Re and The Swatch
Group.

Germany has 20 companies in the same top: Siemens, E On,
SAP, Deutsche Telekom, Basf, Allianz, Bayer, Daimler, RWE,
Deutsche Bank, Volkswagen, Munich Re, BMW, Henkel, Deutsche
Post, Linde, Metro, ThyssenKrupp and Fresenius Medical Care.
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Iceland started a powerful economic recovery in 2011, which
is forecasted to continue in 2012 and 2013. It will be supported by
high private consumption growth rates and an important gross fixed
capital formation process.

2. The evolution of the German, Iceland and Swiss
economies during 2007-2011

In 2007, the German economy had a GDP growth rate of 2.7%

and the Swiss economy of 3.1%. The economic conjuncture was
tavourable during the first months of 2008, but the Swiss economy
was not able to avoid the negative effects of the crisis from the
tfinancial markets and the global economy’s slowdown. Iceland was
at the same economic growth rate as Germany in 2008.
During 2008-2009, the GDP growth rate decreased in Germany, from
1.1% to -5.1%. In 2010, the German economy emerged from the crisis
and the GDP growth rate was 3.7% (2.9% in 2011). The EU forecasts
talk about GDP growth rates of 0.8% in 2012 and 1.5% in 2013
(European Commission, 2010, p.79, European Commission, 2011,
p-97).

Switzerland faced the same lower GDP growth rates in 2008
(1.8%) and 2009 (-1.9%) as a result of the global crisis” impact (CIA,
2010). In 2010, the economic growth rate was 2.7% and in 2011, 1.7%.
The forecasts are optimistic: 1.9% in 2012 and 1.8% in 2013 (European
Commission, 2010, p. 175, European Commission, 2011, p. 197).
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Figure 1: Economic growth rates in Germany, Iceland and Switzerland (%)
Source: personal contribution using EC information

Iceland started with a GDP growth rate of 1.3% in 2008. It was
followed by two difficult years, 2009-2010, when the economy
achieved negative growth rates (-6.7% and -4.0%). The forecasts talk
about positive growth rates: 1.5% in 2012 and 2.7% in 2013 (European
Commission, 2011, p.179). The trend of the GDP growth rate in
Germany, Iceland and Switzerland is presented in Figure 1.

Practically, the three countries will have the same economic
evolution during 2012-2013, even if only one of them is member of
the EU27.

An important effect of the global crisis is that on the labour
market. The unemployment rate in Switzerland was relatively low. It
varied between 2.8% in 2008, 3.8% in 2009 and 4.2% in 2010. The
unemployment rate started a decrease in 2011. The unemployment
rate will decrease, from 3.2% in 2012, to 3.0% in 2013.

Germany faced higher unemployment rates: 7.5% in 2008,
7.8% in 2009 and 7.1% in 2010. The forecasts talk about a relative
decrease of the unemployment, from 6.1% in 2011, to 5.9% in 2012
and 5.8% in 2013 (European Commission, 2010, pp. 79,175).
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The unemployment rate in Iceland was lower in 2008: 3.0%. It
increased to 7.2% in 2009 and 8.0% in 2010. The same recovery
process started in 2011, when the unemployment rate was 7.6%. The
forecasted unemployment rates will be 7.3% in 2012 and 6.7% in
2013.

According to this indicator, Switzerland had a better position.
Moreover, the forecasts are better for Switzerland than Germany (see
Figure 2). The unemployment rate in the Swiss economy is lower
than in many other EU member states, as well.

B Germany
W [celand

m Switzerland

Figure 2: The unemployment rate trend (%)
Source: personal contribution using EC information and
www.tradingeconomis.com/Economics/ Unemployment-rate.aspx?symbol=CHF

Another important economic indicator is the inflation rate.
Germany achieved low inflation rates during 2008-2011: 1.8% in
2008, -0.8% in 2009, 0.2% in 2010 and 1.4% in 2011. The forecasts talk
about 0.7% in 2012 and 0.8% in 2013.
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Switzerland performed negative inflation rates: 2.4% in 2008, -
1.7% in 2009, -04% in 2010 and -03% in 2011
(tradingeconomics.com). The deflation from 2009-2011 was
supported by core measures which were closed to deflation.
Moreover, Switzerland began to intervene in the currency markets,
buying up large amounts of Euros between March 2009 and June
2010. The forecasted inflation rates will be 0.1% in 2012 and 0.4% in
2013.

Iceland started to high inflation rates: 11.8% in 2008 and 15.3%
in 2009, but succeeded in decreasing them, from 6.5% in 2010, to 3.1%
in 2011. The recovery process will continue: 2.6% in 2012 and 1.8% in
2013 (see Figure 3).

® Germany

" lceland

W Switzerland

Figure 3: The inflation rate trend (%)
Source: personal contribution using EC information
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During 2008-2009, Switzerland had inflation rates greater than
Germany. Moreover, both economies faced deflation in 2009. The
forecasts are more optimistic for the Swiss economy. As a result, the
differences between the inflation rates in Switzerland and Germany
will grow.

Many specialists consider that the greatest impact of the
present global crisis is on the foreign trade. The German economy
quick recovery was supported by the world trade terms
improvement and the high competitiveness of the German export
sector. The German exports grew by 13.7% in 2010, after an
important decrease in 2009 (-13.6%). Some moderation of export
growth is projected for 2012 and 2013, reflecting a still relatively
weak demand from some key trading partners which are exiting the
crisis more slowly and a certain normalisation of the situation after
the sharp post-crisis bounce-back in global trade. On the other hand,
the imports are projected to grow faster than exports in 2012-2013. As
a result, the growth contribution of the net exports would move close
to zero (-0.6% in 2012 and -0.2% in 2013). The recovery of the world
trade will remain crucial to sustain the upswing of the German
economy, including the domestic demand.

Switzerland succeeded in exports rebounding strongly in the
second quarter of 2010, mostly due to the strong growth in
pharmaceutical and machinery exports to Asia. The exports” growth
rate during the present crisis, had the lowest level of -8.6% in 2009,
but it achieved a peak of 8.4% in 2010. The real growth in exports of
goods and services is expected to continue more moderately in 2012-
2013. On the other hand, the imports will grow in a similar way,
albeit slower than exports, and subsequently, the net external
contribution to the Swiss GDP growth should be slightly zero
towards the end of the forecast period.

Iceland succeeded in achieving exports positive growth rates
during 2008-2011, with a peak of 7.0% in 2008. The trend will be
positive: 2.1% in 2012 and 3.0% in 2013. On the other hand, the
imports had high negative growth rates in 2008 (-18.4%) and 2009 (-
24.0%). The recovery started in 2010. The imports annual growth
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rates will be higher than those of the exports: 3.3% in 2012 and 3.9%
in 2013.
(see Figure 4).
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Figure 4: The foreign trade trend (%)
Source: personal contribution using EC information

3. The economic recovery packets implemented by Germany,
Iceland and Switzerland during the present global crisis

Under the European Economic Recovery Plan, Germany
implemented two stimulus packages (autumn 2008 and January
2009) which covered measures connected to incomes and
expenditures, in order to support the households, to improve the
access to financing, public investment and training.

The German government approved a big stimulus package (50
billion Euros) and a supplementary budget which covers tens of
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billion loans. The next package covers the infrastructure investment,
the tax decreasing and the support for the automotive.

The supplementary budget was connected to loans of 36.8
billion Euros in 2009 and 50 billion Euros in 2010. As a general point
of view, the funds are oriented to the most affected areas. Some
instruments are temporary, but others are permanent. The main
economic measures implemented by the German government are:

e funding protection: at the end of 2009, Kreditanstalt fur
Wiederaufbau (KfW) created a supplementary financing instrument
of about 15 billion Euros;

e investment stimulation: still 2009, the German government
decreased the depreciation rate of the movable assets by 25% and
extended the special depreciation facilities for SMEs, by increasing
the asset and income thresholds to 335000 Euros and 200000 Euros,
as well. The Federal Government stimulated supplementary
investment for the building energy efficiency and the CO; pollution
decrease using 3 billion Euros in 2009-2011. Moreover, KfW will
finance the less structural financed regions with other 3 billion Euros;

e tax incentives for families: still 01.01.2009, the German
Government grew the taxable income deductions’ level for those
traders who use maintenance and renovation services and doubled
the taxation decrease to 20% of 6000 Euros. This measure will operate
during 2009-2011;

e automotive facilities: exemption of payment of first
registration for 1 or 2 years for those cars which achieve Euro 5 and
Euro 6 auto standards. The German government will action in order
to establish acceptable regulations related to the CO; emissions at EU
level in 2012;

e SMEs’ supporting: Germany signed agreements with EIB in
order to obtain loans from SMEs: 5 billion Euros in 2007, 8 billion
Euros in 2009 and 8.5 billion Euros in 2010;

e jobs’ security and training: extension of the special program
for those workers with advanced age and low skilled, in order to
prevent their reduction.
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The Swiss government announced first stimulus package on
November 2008. It was about 890 million CHF. In 2009, Switzerland
implemented another recovery package of 700 million CHF. The
main reason to implement the second package was the worst
economic outlook and it used short-term target measures. The
second package supported the rail and road infrastructure, R&D,
environment, energy and tourism. Other measures were focused on
strengthening export risk insurance, access to buildings and property
encouraging, allowances extension related to the work time
reduction and specific fiscal measures for families. The CHF
appreciation decreased the Swiss exports. On the other hand, the
financial problems of the UBS represent challenges for the Swiss
economy under the global crisis. As a result, the government
prepared the third economic recovery package.

The National Bank of Switzerland decreased the interest rate,
from 0.5% to 0.25%, a historic minimum, and bought foreign
currencies and bonds in 2009 (Davidescu L., 2009). It was for the first
time when a central bank from a developed country included the
foreign exchange intervention as a component of the monetary
policy.

After this action, the National Bank of Switzerland announced
that it remains ready for a steady action in order to prevent an
irrational appreciation of the franc against the Euro (Nichisoiu M.,
2009).

In the context of the three-year collective wage agreement
adopted in spring, the Iceland government took additional spending
commitments, comprising additional public investment as well as
social protection, active labour market policy and education
measures. As a result, the expenditure adjustment measures in 2011
are expected to account for 1% of the GDP instead of 2% as initially
foreseen, and the total spending is likely to exceed the initial level. A
continuation of the fiscal consolidation is, however, assumed for 2012
and 2013, leading to a gradual reduction of the fiscal deficit and
allowing for a marginal decrease of the general government debt-to-
GDP ratio below 90%.
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As a result of the recovery packages, the three countries tried
to improve their general government gross debts. The EU forecasts
talk about the Switzerland’s success in decreasing this debt.
Germany and Iceland will face the same high general government
gross debt (see Figure 5).
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Figure 5: The general government gross debt trend (% of GDP)
Source: personal contribution using EC information

Conclusions

Switzerland’s position is difficult to explain related to its
geopolitical position, because it has common borders with France,
Germany and Italy, which are foundation members of the EU.
Moreover, Switzerland is not an island as Iceland. On the other hand,
Switzerland represents a success story of multiculturalism, because it
adopted French, German and Italian religions, languages and
cultures, as well. From the political point of view, Switzerland has a
political regime and political parties like its neighbours.
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From a demographic point of view, 870000 EU citizens are
residents of Switzerland and 700000 citizens cross the borders in both
directions every day.

The Swiss economy is powerfully integrated in the EU: 60% of
the Swiss exports and 80% of the imports are related to the EU.

All these above elements can support an easy accession of the
Switzerland to the EU, but it is far from being realised yet. The main
element which supports it is the “national identity”, because
Switzerland has not faced wars, dictatorship, foreign occupation and
colonisation for the latest two centuries (Schwok R., 2006).

On the other hand, the Swiss political regime is very
interesting: a law can be put under a referendum if 50000 of Swiss
citizen do not agree it. Practically, this direct democracy represents
one of the most important obstacles against Switzerland’s accession
to the EU.

There are important economic reasons to deny the integration.
The Swiss employers are the only European employers who do not
agree to the accession, because it would cause an important VAT
increase (from 7.6% to 15%) and a more important financial
contribution to the EU budget of 3.5 billion CHF.

On the other hand, Switzerland signed 120 agreements with
the EU. Under the present global crisis, the EU’s position became
more aggressively and the cooperation the Swiss economy more
difficulty.

As a result, the short-term adhering to the EU is impossible, as
long as the Swiss citizens benefit of a lot of the EU advantages and
are not forced to face the inconveniences.

On the other hand, Iceland forced the adhering to the EU27. It
is able to achieve and to maintain the EU economic standards, but it
faces to a high gross public debt (92.4% of GDP in 2011). We really
cannot see the advantages of the adhering for Iceland.

An indication would be made: it is relatively simple to adopt a
position like Switzerland made, but only when the economy is able
to achieve the same results like the Swiss one. For Romania, for
example, such a position is impossible.
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Nowadays, the accession to the EU is the best solution for two
kinds of economies: those which are able to achieve at least the same
economic the performances as the EU average and the other
economies, which are not able to find another solution to their
economic environment improvement (Ionescu R., 2010).
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A BRIEF HISTORY OF THE CONTRAVENTIONAL
PROCEEDING

Maidalina - Elena MIHAILESCU *

Abstract

The legal nature of the offenses qualification had a quite long and tortuous
evolution. Even naw, there are divided views regarding the real nature of
misdemanours in our legal system.

A part of our Romanian authors and specialists consider that
contraventions / misdemeanours should be reintegrated in the criminal law
system, as originally, but there are, also, specialists who require their
maintainance in the area of administrative liability, as part of an
administrative responsibility.

From Caragea statutes, criminal Codex's Stirbei Barbu, continuing with
the text of the Criminal Code of 1865, Carol II Criminal Code or Criminal
Code King Michael 1, misdemanour was considered a criminal offense that
supposed the lowest social danger.

Making a parallel with what is happening today in our administrative
practice and doctrine, in the nineteenth century the minutes of offense
benefited from the presumption of authenticity and veridicity, having an
absolute power of truth and being wvalid until the so-called "false
enrollment”.

Keywords: contraventions, contraventional proceeding, liability,
administrative responsibility

Drumul calificdrii naturii juridice a contraventiilor este unul
destul de lung si sinuos, chiar si in prezent existand pareri impartite
despre incadrarea lor in domeniul dreptului penal, asa cum au fost la
inceput, sau mentinerea raspunderii contraventionale in domeniul
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dreptului administrativ ca parte a rdspunderii administrative.
Incepand de la Legiuirea Caragea, Codicele criminal al lui Barbu
Stirbei, continuand cu textul Codului penal de la 1865, Codul penal
Carol al II lea sau Codul penal regele Mihai I, contraventia a avut o
naturd penala, fiind incadratd la infractiunile cu cel mai mic grad de
pericol social.

Tocmai din acest motiv solutionarea proceselor care aveau la
bazd contestarea proceselor verbale de contraventie sau a
sanctiunilor aplicate se desfasura conform normelor de procedura
penald, mai intai in functie de textul Codicelui de instructie criminala
si mai apoi pe baza textului Codului de procedura penald din
perioada lui Carol al II lea. Existau in aceste coduri, bineinteles,
reguli distincte privind procedura contraventionald si solutionarea
proceselor ce aveau la bazd sdvarsirea unor contraventii, precum si
aspecte legate de autoritdtile competente sd constate si sa sanctioneze
contraventiile.

Astfel, art. 16 din capitolul II' al Codului de instructie
criminald din secolul al XIX lea preciza competenta primarilor, a
comisarilor de politie si subprefectilor de a constata contraventii si
de a incheia procese verbale de contraventie. “Comisarii de politie,
politaii in orasele unde nu sunt comisari, iar in comunele unde
lipsesc si unii si altii, subprefectii si ajutoarele lor, primarii si in
lipsi-le ajutorii lor wvor wurmdri descoperirea contraventiilor
politienesti. Ei vor primi raporturile, denuntdirile si pldingerile
atingdtoare de contraventiunile politienesti”. "Politaiul orasului
care, in calitatea sa de auxiliar al procurorului este insdrcinat cu
paza ordonantelor politienesti si regulamentelor comunale ale
intregului oras, fdrd a avea vre-o limitd asupra vreunei
circumscriptiuni este competinte a primi procesul verbal constatator
de comiterea vreunei contraventiuni”?,

1 Capitolul era numit Despre primari, ajutori de primari, despre comisari de politie
si subprefecti.
2 Cas. II , 470 din 11 decembrie 1885, apud. C. Hamangiu, Procedura penald,
Codicele de instructie criminald adnotatd cu jurisprudenta roména 1867-1904,
Bucuresti, Edit Librariei Leon Alcalay, 1904, pag. 32-33.
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Exact ca in legislatia de astdzi, si procesele verbale incheiate
atunci trebuiau sa surprindd aspecte legate de circumstantele
sdvarsirii faptei, ora si locul unde a avut aceasta loc, agentii
constatatori mentionati anterior trebuind sa mentioneze in text
“natura si circumstantele contraventiunilor, timpul si locul in care
vor fi fost comise, probe si sarcini ce ar veni in greutatea celor
presupusi culpabili”, nementionarea acestora soldindu-se cu
respingerea acestuia de cdtre instanfa competentd. De aceea,
conform unei solutii a Curtii de Casatie de la acea vreme s-a
considerat ca “Numai procesele verbale incheiate conform art. 16 fac
probd in justitie. Prin urmare, nu violeazd legea tribunalul care nu
pune temei pe un proces verbal in care nu se aratd acele probe si
indicii de la art 16”3 .

”Era relevant si in acea epocd, la fel ca si astazi ca procesul
verbal sa fi fost semnat si de un martor care sa ateste suplimentar
cele constatate, dar in cazul in care din motive obiective acestia
lipseau de la fata locului instantele le acceptau chiar si fdrd
semndtura asistentului “Desi procesul verbal, dresat de politaiu
pentru constatarea unor contraventiuni, nu este semnat si de
asistenti totusi, dupd art. 41 Cod proced penali , asemenea procese
verbale se pot incheia si fdard asistentd de martori cand nu va fi cu
putintd sd si-i procuret.”

Prin paralela cu ceea ce se intampla astdzi in doctrina de drept
administrativ, si in practicd, si in secolul al XIX-lea procesul verbal
de contraventie beneficia de prezumtie de verdicitate si autenticitate,
avand putere absolutd de adevar si fiind foarte greu de combdtut de
catre contravenient, fiind valabil pana la asa-zisa “inscriere in fals”.
Conform Codului de instructie criminald de la acea vreme
“contraventiunile” se puteau proba “sau prin procesele verbale, ori
raporturile oficerilor politiei judecitoresci sau prin martori, iar in
lipsi de procese verbale si raporturi, ori spre intemeierea acestora ,
dupd urmdtoarele distinctiuni : Nimeni nu va mai fi primit sub
pedeapsd de nulitate a proba prin martori peste cele sau in contra

3 Cas. 11, 240 din 30 iunie 1876, apud. C. Hamangiu, op.cit., pag. 32-33.
4 Cas. II, 470 din 11 decembrie 1885.
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celor coprinse in procesele verbale ale procurorului, subprefectului,
politaiului sau primarului. Procesele verbale ale acestor oficeri de
policie nu pot fi atacate in materie de contraventiuni decdt dupd
regulile procedurei falsului. Procesele verbale si raporturile vor
putea fi desbitute prin probe contrarie sau scrise sau testimoniale
dacd tribunalul sau judecdtorul va judeca de cuviintd sd admitd
acele probed.”

Instantele contemporane si autorii de specialitate mentin
opinia vehiculatda la sfarsitul secolului al XIX-lea conform careia
semnarea procesului verbal de catre contravenient nu echivaleaza cu
recunoasterea comiterii faptei, tribunalele politienesti de la acea
vreme permitdnd contravenientului care avea ocazia si posibilitatea
obiectivd sd combatd cele consemnate in procesul verbal prin martori
sau alte probe. “Imprejurarea ci procesul verbal a fost incheiat in
presenta contraveninetului si a fost iscilit de el nu rdapesc
contravenientului dreptul de a dovedi cu martori peste cele sau
contra celor cuprinse in procesul verbal.”

Legiuitorul de la acea vreme prin art. 152 din Codul de
instructiune criminald a permis judecdtorului sa admita proba
testimoniald atunci cand va considera de cuviintd, dar trebuia ca
aceastd admitere sau respingere de probe sd fie motivatd in asa fel
incat sa rezulte in mod evident cd el nu si-a format convingerea fata
de culpabilitatea inculpatului numai pe baza procesului verbal, ci si
din alte elemente de culpabilitate. “Violeaza art. 152 Pr pen. a
tribunalului care admite martori pentru a combate cele cuprinse in
procesul verbal incheiat de primar in unire cu agentul regiei, prin
care se constatd gdsirea de tutun de contrabanda.”

Dupd cum se observa din vechiul text al procedurii penale
competenta in materie de judecatd a proceselor care aveau la baza
sdvarsirea unor contraventii revenea unor instante specializate
denumite judecdtorii si tribunale politienesti si corectionale si nu
instantelor de drept comun asa cum se intdmpld astdzi, iar faptele
contraventionale aveau in sine o denumire speciald de

5 C. Hamangiu, op.cit., pag. 105.
6 Cas II, nr. 246 din 6 iulie 1876, apud C. Hamangiu, pag. 105.
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contraventiuni politienesti pe care Legea nr. 17 din aprilie 1875 le
definea ca fiind “acele fapte care, dupd dispozitiunile cartei a treia
din codul penal pot sd dea loc sau la o amendd de lei noui 25 si mai
putin sau la o inchisoare de 15 zile sau mai putin, fdard a se deosebi
dacd, cu ocasiunea unei asemenea infractiuni, s-au fdcut sau nu
confiscarea lucrurilor apucate si ori care ar fi valoarea acelor
lucruri.”

Partile din proces se prezentau la judecdtoria sau tribunalul
politienesc pe baza unei citatii care trebuia trimisa cu cel putin 24 de
ore inainte de termen dar se puteau infatisa in sala de judecata “de
bund voe si dupa un simplu avertisment, farda sa fie nevoie de
citatiune””. Conform art. 143 citatiunile pentru contraventiunile
politienesti se fadceau “dupe cererea celor in drept” si erau notificate
printr-un aprod sau functionar analog care putea ldsa citatia
personal prevenitului sau persoanei responsabile de “reparatiuni
civile.” Citatiile erau facute printr-un avertisment al primarului prin
care se anunta prevenitului (contravenientului anuntat) faptul care i
se imputa, ziua si ora cand trebuia sd se prezinte la tribunals.

Acelasi Cod de instructiune criminald prevedea la articolele
522-524 problema conexitdtii cauzelor contraventionale sau
solutionarea conflictelor negative sau pozitive de competenta pe
baza regulatorului de competenta, aceasta in situatiile in care doua
judecdtorii de ocol erau ambele competente sad judece aceeasi cauza
sau nu recunosteau niciuna aceastda competenta. “Cand doua
tribunale politienesti se vor afla in cercetarea aceleasi contraventiuni
sau a doud conexe (inclinate) contraventiuni partile vor putea cere
regularea competentei de la tribunalul de prima instanta sub a carei
jurisdictiune stau ambele tribunale politenesti”. Dacd si cele doud
tribunale politienesti se aflau sub jurisdictia a diferite tribunale de
primd instantd, pdrtile se puteau adresa curtii de apel® sub a carei
jurisdictie se aflau tribunalele politienesti de prima instanta0.

7 Art.. 144 Cod de instructiune criminala.
8 Art. 166 Cod de instructiune criminala.
9 In acea perioada se numea Curte apelativa.
10 Art. 522 Cod de instructiune criminala.
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Orice sentinta de condamnare datd in domeniu de instantele
politienesti trebuia motivata si mai ales trebuia sa faca clar referire la
textul legal pe baza caruia s-a facut condamnarea sub sanctiunea
nulitatiil, iar in aceeasi hotarare judecatorul trebuia sa stabileasca nu
numai pedeapsa, dar si madsurile “ de restitutiune si de daune
interese”.

Sentintele date in materie politieneasca nu puteau fi atacate pe
calea apelului decat atunci cdnd contravenientului i se aplica o
pedeapsa cu inchisoarea sau atunci cand amenczile, restitutiile civile
depaseau suma de 10 lei, lucru care rezulta si din practica instantelor
vremii a cdror hotdrari prevedeau: cartile!> date in materie de
“contraventiuni politienesti” puteau fi atacate cu apel numai atunci
cand amenzile depdseau suma de 25 de lei sau in cazul pedepselor
cu inchisoarea, in niciun caz in situatia in care instanta se pronunta
pentru achitare. La fel ca in legislatia actuald apelul era suspensiv de
executare, deoarece “ in tot timpul termenului de a face apel, precum
si in timpul judecarei apelului” executarea sentintei era suspendata.

Apelul impotriva sentintelor tribunalului sau judecatorului
politienesc se facea catre tribunalul corectional al judetului in termen
de 10 zile de la primirea copiei dupd sentintd de catre persoana
interesata sau de la domiciliul sau's.

Din toate aspectele prezentate de Codul de instructiune
criminala, echivalent al unei proceduri penale specifice sfarsitului de
secol al XIX-lea, trebuie remarcatd in primul rand existenta unor
instante specializate pentru judecarea litigiilor care aveau la baza
contraventii - judecdtorii de ocoale, apoi tribunale corectionale si in cele
din urmd tribunalele politienesti, cazurile ajungand de la tribunalele
corectionale la cele politienesti numai in anumite cazuri si daca
instantele corectionale considerau de cuviinta.

Tocmai aici am remarcat o diferenta considerabild fata de
situatia actuald cand se simte stringent nevoia unor asemenea
instante specializate care sd preia acest tip de cazuri care

11 Art. 151, 152, 173 Procedura penald sec. al XIX-lea.
12 Reprezentau echivalentul hotdrarilor de astdzi.
13 C. Hamangiu, op.cit., pag. 118.
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suprasolicitd sectiile civile ale judecdtoriilor si asa mult prea
aglomerate.

In al doilea rand se observa existenta caii de atac a apelului, o
cale de atac obisnuitd, si care mai mult decat atat, nu putea fi
promovatd decat in situatii anume determinate de textul legal, in
functie de natura si limitele sanctiunilor aplicate.

Apartenenta contraventiilor la dreptul penal permitea analiza
caracterului acestora de delict sau contraventie din partea
tribunalului care, dupa ce stabilea acest caracter, proceda la analiza
ca atare a cazului. Dacéd judecatorul constata cd fapta cu care fusese
sesizat tribunalul nu este nici delict, nici contraventie “politieneasca”
anula citatia pe care o primise prezumtivul contravenient si statua
prin sentinta ce urma sa fie data asupra acestui fapt dar si asupra
daunelor interese, in caz ca acestea trebuiau achitatel4.

Si in perioada dintre cele doua rdzboaie mondiale
contraventia a fost consideratd in continuare ca avand o natura
penald, fapt pentru care ea si-a gasit ca institutie sediul in textul
Codului penal Carol al II-lea care definea contraventia ca ”fiind fapta
pe care o declard ca atare legea, regulamentul, ordonanta autorititei
administrative sau politienesti”15. Judecata proceselor care aveau la
baza savarsirea unor contraventii se judeca si in acea epoca pe baza
textului Codului de procedura penald Carol al Il-lea, la fel ca si in
cazul Codului de instructiune criminald, normele precizdnd existenta
unor instante specializate.

Acest Cod prevedea cd in procesele de contraventie, cand nu
exista parte civild constituitd, daca judecdtorul de pace aprecia pe
baza actelor incheiate conform art. 109 si urm. cd pedeapsa care urma
a se aplica era numai amenda pand la 2000 lei exclusiv, pronunta,
fara a mai cita, condamnarea printr-o ordonantd penald. Acesta
punea in sarcina contravenientului si cheltuielile procesului, iar in
cazurile determinate de lege ordona confiscarea sau restituirea

14 C. Hamangiu, op.cit., pag. 112-113.
15 Art. 433 din Codul penal Carol al II lea apud. C-tin Vulpescu, Noul Cod penal
Carol al II lea in extras cu ldmuriri si indreptdri, Editura Cartea Putnei, Focsani,
1937, pag. 106.
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lucrurilor sechestrate. Acelasi judecator putea stabili chiar si in caz
de contraventie, suspendarea executdrii pedepsei, conform art. 65
din Codul penal.

In conformitate cu art. 341 din procedura penald a vremii,
judecdtoria de ocol pronuntd condamnarea inculpatului printr-o
ordonantd penald pe baza actelor incheiate in dispozitie cu
mentiunile art 199 Cod procedura penald numai dacd respectiva
contraventie este pedepsita de lege cu amendd care nu depaseste
suma de 1500 de lei si dacd nu exista parte civild constituita.

Ordonanta penala era supusd opozitiunii (echivalentul
plangerii impotriva proceselor verbale din ziua de azi) in termen de
10 zile de la comunicarea ei inculpatului, opozitiune care se judeca
tot de catre judecdtorul de ocol.

Era, de asemenea, eliminatd calea de atac a apelului, exact asa
cum se intAmpld si in perioada actuald, deoarece cartea de judecata
(echivalent al hotdrarii judecdtoresti) putea fi atacata numai cu
recurs.

Ordonanta penald se comunica in copie inculpatului, cu
ingtiintarea cd dacd in 10 zile de la comunicare nu fdcea aceasta
opozitie ordonanta penald devenea executorie. Opozitia trebuia
prezentata personal sau prin procurator, judecdtorul fixand o zi de
infdtisare pe care o facea cunoscutd oponentului’®. Neprezentarea ei
in conditiile ardtate, in cazul cand dosarul a fost pus pe rol atrage
respingerea ei ca fiind neregulat introdusa.

Articolul 454 Cod procedurda penald mentiona ca daca
oponentul nu se infdtisa in ziua judecatii, instanta era obligata sa tina
seama de orice mijloc de aparare intemeiat, invocat prin cererea de
opozitie si sd ridice din oficiu orice chestiune referitoare la existenta
faptelor, stingerea actiunii penale, calificarea infractiunii si aplicarea
pedepsei, pronuntand admiterea sau respingerea opozitiei.

16 V. Atanasiu, L. Bandrescu, P. Pandrea, Procedura penald Regele Carol al II- lea,
Cu modificirile de text de pand la 26 ianuarie 1939 inclusiv, cu jurisprudenta la zi,
cu comentariile grupurilor de la Repertoriul penal, Edit. Spor, Bucuresti, 1939, pag.
260-261.
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Art 343 alin. 2 din vechiul Cod de procedurda penald mai
prevedea ca daca inculpatul nu se prezenta la judecata fard a invoca
un motiv obiectiv judecdtorul de ocol putea sa respinga opozitia fara
sd fie obligat a analiza apdrdrile invocate de oponent in cererea de
opozitie.

O situatie deosebitd pusd in discutie de practica si
jurisprudenta vremii a fost aceea a opozitiei trimisd de oponent prin
posta si dacd judecatorul de ocol trebuia sa ii dea sau nu curs.
Literatura de specialitate a opinat cd o astfel de opozitie nu este
introdusd conform normelor procedurii penale (personal sau prin
procurist) si, deci, ea urma a fi primita la dosar farad a i se da curs,
deoarece, chiar dacd ar fi fost propus un termen de judecatd
oponentul nu ar fi fost citat, iar opozitia urma sd fie respinsa.

Dacéd respectivul contravenient se prezenta in ziua fixata la
instanta judecdtorul avea posibilitatea de a confirma ordonanta,
reduce amenda aplicatd sau de a-1 achita. In cazul in care opozitia
formulata fusese respinsd, cartea de judecatd prin care s-a pronuntat
respingerea putea fi atacata direct cu recurs?’.

17 Idem, pag. 262.
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Concluzii

Drumul procedurii contraventionale, asemandtor cu cel al
evolutiei si transformarii naturii contraventiei ,nu a fost unul simplu,
ci a presupus permanente mutatii, fiind, al randul sdu influentat de
regimul politic si de cdtre desele permutdri legislative din Romania.

Micul studiu efectuat de noi a avut rolul de a constata
anumite similitudini dintre procedura contraventionala de Ila
sfarsitul de sec XIX, inceput de secol XX si actuala procedurd, dar si
pe acela de a contura necesitatea actualului sistem de a
reimprumuta, dacd se poate spune astfel, anumite aspecte
procedurale specifice vechilor coduri, imprumuturi care nu ar
conduce procedura intr-un unchi vetust , ci, dimpotriva, ar
imbunatdti sistemul actual (spre exemplu, necesitatea reintroducerii
cdilor de atac in toate cazurile care pun in discutie sdvarsirea unei
contraventii, nu numai in cazul contraventiilor de mediu).

Desi in ochii anumitor specialisti in materie propunerea
noastrd pare o ,retrogradare” a sistemului contraventional, ni se
pare mult mai corectd si realista reintegrarea contraventiilor in
categoria infractiunilor cu cel mai mic grad de pericol social si
adaptarea procedurii contraventionale in functie de regulile specifice
procedurii penale.
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LEGAL MINIMALISM
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Abstract

The theme of this paper deals with an issue of interest for both sociologists
and lawyers: what a state law should look like, where crime declined, where
the rules would be respected, in order for people to be in complete safety.
Most experts consider that the only way to stop crime is a large number of
laws and increasing the severity of punishments, but despite an impressive
amount of laws to penalize and the punishment of offending increasingly
higher, crime does not decrease, on the contrary. Cautery is necessary in
this context of alternative methods, one of them being legal minimalism.

A normative system which contains too many regulations leads to an
overaddiction to the law and deprives people of the capacity to solve one
specific criminogenic situations in the absence of criminal enforcement. One
of the main supporters of this theory, Donald Black argues that the law finds
itself in an inverse relationship with the other methods of social control. In a
system where laws are very numerous, people tend to resolve any conflict or
problem in court, which in many cases can be costly and time consuming,
and provides criminal offenders with the ensurance that the only case when
the police intervene hamper their work. Nobody else dares, the man who is
put in front of an offense feels helpless and does nothing, waiting for police
intervention which can sometimes come too late.

Keywords: law, juridical minimalism, punishement authority
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Two things fill
me with wonder: the
starry heavens above
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and the moral law
within ",
Immanuel Kant

Juridically speaking, the first and most obvious characteristic
of our modern society is the huge number of laws which describe
and restrict almost every aspect of our lives. Living in community
has prove that laws are necessary in order to create and maintain
peace and order in every society and also for allowing every person
to reach their individual goals and happiness without harming the
others. My freedom ends at the point where your freedom begins, as
Jean Jacques Rousseau used to say in his famous Social Contract.
Humanity discovered a very long time ago that life is much easier
and satisfying in community. But in order to live together in
harmony there has to be a number of rules to guide our actions, to
establish our rights and obligations. The purpose of any law is to
create a space in which a person could develop certain activities
safely, to be able to protect his or her family, to achieve and maintain
a decent level of existence, and why not, happiness.

It is very well known that the first social rules were authorised
by religion, by the gods that each community choose to worship.
Most of these rules were unwritten but very tough. Breaking any of
them meant, most of the times very cruel physical punishments and
death sentence. But people in that period felt that this was the only
way to ensure the survival of the community and therefore, the law
was respected and applied. Every one knew all of their system laws
very well as their number was rather small, and their prohibitions
very clear.

Nowdays, the enormous diversity of human activities, the
posibilities offered by the technical progress in order to travel, to live
almost anywhere on this planet, to send and receive information
instantaneously to great distance has triggered certain complications
to our lives. Sure that most of us would say that we live much better
than our ancestors, that life is respected a lot more but, today, due to
all this progress a great amount of laws which control human
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activities, nationally and internationally, imply the development of
institutional structures necessary to protect and insure the actual
activities of each person.

It does not come as a great surprise that the most used modern
method of stopping and decreasing criminality is the introduction in
the system of a large number of laws which establish punishments
for anti social behaviours. These punishments are tested in the penal
system and, when a certain punishment fails to achieve its goal (less
crimes) the solutions appear to be the introduction of more laws and
of harder punishments. Also, there is a great variety of ways for the
execution of the punishments in order to show the differences
between crimes and criminals.

We speak not only of a very large number of penal laws, but
also civil, commercial, etc. Today every state has such a big amount
of laws that it makes it impossible for one human being to know
them all. Almost everything it's done, any activity, all aspects of our
lives are juridically restricted. It is even almost impossible for one
person to know the entire legislation for a domain, much less every
law in force in a state at a certain moment of time. There is the
advantage of the internet which gives us access to any modification
of laws instantaneously, but it is not always enough.

We also have to deal with the numerous changes of the law.
Usually, the penal law is modified with the encrease of the
punishments, in order to decrease the criminal phenomena and
secure the society. But is this really a good thing? Most of us will be
tempted to say yes. There are a number of people thought harder
and did not rush to answer. The anarchists. They assert that a large
number of laws do not ensure a safe society, do not protect citizens at
all. Their opinions form the juridical or legal minimalism and the
following pages will argue why this theory might be better than the
modern solution of forever encreasing the number of laws. Most of
the ideas were developed by Donald Black, an American sociologist.
His main theory claims that in a state with a small number of laws,
citizens are more responsible and commit fewer crimes. Too many
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laws can be just as harmful as a legal vacuum. But in a world so
complex, the middle way seems very hard to find.

Legal Minimalism is based on the libertarian anarchist
theories which argue that the exclusive reliance on the law leads to
the loss of citizen’s abillity to solve and prevent the crime alone, in
the absence of criminal enforcement, the police. Donald Black’s
opinion is that the law is in an inverse relationship to other methods
of social control. If we have too many laws, most citizens will choose
the law to any other form of conflict resolution and a negative
dependence is created. In order to prove his point of view, Black uses
a very well known American tragedy - the unfortunate death of
Kitty Genovese. This young woman was murdered in 1964 in New
York, in front of her apartment. Although she cried and screamed for
help repeatedly, and was heared by 38 neighbours she got raped and
murdered without receiving any help. The neighbours could have
saved her life, but instead they did nothing and waited for the police
to intervine. Unfortunatelly, when the police got there it was too late
to save the young woman’s life, as she was already dead. A truely
sad story which amazed a lot of people in America, and made them
try to understand how such an event could be possible in our
modern and very protective democracy.

Before we analyze the probable causes of such a tragedy
maybe it is oportune to mention that this sort of events also take
place frequently in Romania. We hear weekly (if not sooner) of car
accidents in which pedestrians do not react to help the victims, thefts
and robberies in the street and witnesses do not react, they pretend
they did not notice anything. People refusing to come to the police
and to the court to testify what they have seen. In conclusion, all
these incidents are signs of excessive individualism and indifference
towards the other people, and this is a matter we have to think about
and try to change. These people never think that by acting this way
they could be the next victim no one cares about.

The Scientist have studied the Kitty Genovese phenomenon
and they noticed that the excesive reliance on the law and the system
causes the increase of the number of crimes as the citizens do not
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protect themselves from the criminals and do not participate at
catching them. Before the present-days laws, the people justice was
the way to make criminals pay for their crimes. The people justice is
far more scary than the legal punishments. Real numbers are a proof
of this statement: in East Africa, the number of rapes encreased
terribly when the British government introduced the Penal Code and
forbade the lynching of the rapists. The same result was found in the
cases of other violent crimes for which the legal punishment was less
severe than the customary one, the people justice ( in most cases -
death penalty).

Many other statistics in the USA confirm this allegation and,
therefore add veracity to Donald Black’s theory. Another example: as
long as the law was weak at the United States frontiere and almost
everybody had a gun and was able and ready to use it, crimes such
as thefts and robberies were almost unknown. When they started to
apply the law and the police intervined, the number of crimes
increased a lot. The list of examples of crimes and punishments and
the negative consequences of introducing new laws could be
extended on hundreds of pages. The most important reason was
explained and we shall move on to another part of the legal system,
only to observe if the same phenomena took place there too.

These days the law is also used excessively in the resolution of
civil and commercial litigations, when the litigants could get to an
agreement without the court’s intervention. Unfortunately, most of
the times this sort of litigations is powered by those whom earn their
living by litigations (divorce lawyers are a very good example). For
the people involved in the divorce (or another type of conflict) it
would be much easier and faster, less painful and a lot cheaper to
reach agreements which do not imply courts of justice, etc. In the first
place a law suit is quite expensive in a civil and commercial matter, it
also can be very long and this causes the encrease of the litigation,
decreases the people’s confidence in the authority of the law and in
the power of the state intitutions to stop and solve litigations. Certain
litigations are a lot more expensive for the parts than if they had tried
to solve the problem by the path of reason and in agreement.
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In Japan the official legal system is less important in
maintaining the social order. They have a rather small number of
penal laws, and the number of crimes and litigations is smaller. To
illustrate this: in Japan, in 1990, 1324 crimes were committed per
100,000 residents. In the same year, 1990, in Germany there were
comitted 7108 crimes and in the USA - 5820. In order to decrease the
influence of the laws, the authorities in Japan limited the number of
judges and lawyers, and gave judges less powers in the civil suits.
These actions had a surprising consequence: fewer crimes and fewer
litigations.

If a law is not efficient, reputation becomes a criterion in
social relationships. Loosing one’s reputation triggers the ostracism
of that person and he will never do business with anyone in the
community. The offenders are stigmatized by society, even after
serving their time, and very few authorities submitted their social
reintegration efforts. Few people employ ex convicts and the reason
is they are not to be trusted, they are “trouble” and nobody wants
this in their business.

In the world of business if you aspire to integrate to a group
you must be recommended by a trusted member and this way the
partners do not actually need laws to held their economic
transactions. These rules apply in the Asian countries and other
civilizated parts of the world. Unfortunately, in Romania, although
many contracts are concluded and numerous papers are signed,
business partners are often bad payers or suppliers of goods half-
serious, and very few times are sanctioned for their misconduct. I do
not know if it is necessary to add that there are many applicable laws
meant to protect and to punish the merchants.

In his paper Sociological Justice, Donald Black reported and
analyzed the most important non juridical methods to solve conflicts.
These methods will be discussed and analyzed in the last part of this
paper. Some of them are ancient and are not in use anymore, but
others are very modern and could prove to be very usefull for each
and every one of us.
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1. Selfhelp, which consists in agression: ridicule, harassment,
destruction of property, violence, even murder. In other words the
law of retaliation which worked with great success in feudal
societies. The Law of retaliation is one of the oldest and most efficient
methods of punishment for a serious crime.

The Law of retaliation says that if someone broke other person’s
bone his own bone must also be broken (art. 197) - and it was established
during Hammurabi’s dynasty when it was added to Hammurabi’s
Code, named after the famous Mesopotamian king (1728 - 1686 BC),
this ancient legal provision demonstrating the manner of application
of criminal penalties. For example, if someone killed one’s son, the
murderer’s son is killed in turn (of course, provided that the
murderer had one).

A feature of the law of retaliation is found in the ancient
Chinese criminal law, meaning that penalties were extended to the
entire family of the offender and even the neighbors. This measure
was consistent with the idea of solidarity and shared the
responsibility of the Chinese family structure, leaving very little idea
space for the idea of personality and individual freedom of action.
Only in the Greek polis the law of retaliation and collective
punishment is suppressed for the first time and authorities begin to
focus on individual responsibility, each person must suffer
punishments only for his or her own deeds. Currently, the law of
retaliation is considered to be exceeded, the punishments being
much more complex and nuanced, and of course not so cruel. There
are still people who, in times of great sorrow choose to do right by
their own means, but it is not a question of removing criminal
liability if they get to commit crimes, such as murder or robbery.

2. Avoidance is another method to solve conflicts. It consists in
excluding or shorten interactions that can be initiated by either party
and may be total or partial, permanent or temporary; it may involve
physical separation or just the reduced contact and communication.
Examples of avoidance: divorce, immigration, or even suicide. When
people become too conflictual or harmful in their relationships, or if
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one of those involved in the relationship feels that he or she does not
receive from the partner enough attention, support and affection that
he or she wants or needs it is better to choose separation.
Perpetuation of conflict and misunderstanding is likely to create
even more frustration and resentment. The divorce, which is usually
perceived as very painful for both partners has several phases: the
psychological separation, the financial, the legal, etc. The separation,
the distance from the partner can provide the opportunity for
reassessment of the situation and, sometimes, gives both parties a
chance to regain the control of their lives and feelings.

Avoidance also consists of migration. Many people have
chosen in the past twenty years to leave Romania to settle in other
countries all over the world. The reason for this was the opportunity
of a better life, a better system that protects individual than the one
we have here, at home. Migration is a phenomenon that has
occurred, in the mentioned period, in all social classes in Romania:
from people without any qualification to graduates of medicine,
engineering, computer science, etc. All professional activities are
better remunerated in the civilized countries of Western Europe,
which makes the people’s choice very understandable and obvious.
The individual feels that one has no chance to fight the Romanian
system, so that he or she remains only with the choice to live in
another state, to raise children there, etc.

Suicide is by far the most desperate and final version of
avoidance. As a social phenomenon, the suicide has some
consistency and is considered deviance. The persons who cannot find
a way to accept their fate or to solve their own problems choose to
leave this life, probably as a final way to control their own destiny.
Unfortunately, in periods of high poverty and serious social unrest,
the percentage of those who resort to this desperate way out of
conflict increases alarmingly. Methods are the most diverse thrown
from great heights, ingestion of toxic substances, shooting, hanging,
etc. In order to prevent the encrease of this phenomenon, the
authorities have to provide people with information and
psychologycal assintance, to respond to their problems. Each of us
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should be very opened to the other person, good listeners and when
we feel that someone is in such a danger, we should offer solutions,
inform them about the help they can get form specialists.

The suicide does not appear to have a purpose or a meaning
like certain crimes. For example, Socrates, whose crime consisted of
questioning the values of his society (fact which triggers as
consequence the evolution for the Greeks). His crime had a very
positive outcome and his punishment, which he accepted without
conditions, was to drink poison, a sort of suicide.

Our religion does not permit suicidal persons to be burried in

the church yard and with the specific ceremonial service. It is
considered a crime that even God cannot forgive.
3. The negociation is a method which involves solving conflict
through mutual compromise. The present legal system allows civil
transactions and agreements between the prosecutor and the
defendant's lawyer in Anglo-Saxon criminal system. In civil matters,
transaction is a common agreement on how the parties get to share
some goods they have in common, whether as a result of an
inheritance or as a result of divorce. This solution of negotiation and
understanding of the parties is encouraged both by law and by
judges. It spares parts of the costs of conducting surveys,
examination of witnesses, stamp duty, waste of time, not to mention
the negative emotional consequences.

Negociation can take place with the assistance of a lawyer,
usually the lawyer of one of the parties, or by the lawyers of both
sides together. It generally takes a legal specialist in order to advise
parties on the most convenient way to resolve the dispute.

In the Anglo-Saxon penal system there exists the possibility to
conclude agreements between the prosecutor and the person guilty
of an offense or crime. In exchange for recognition or to provide
other information in connection with the offense, the defendant may
receive a reduced sentence or an easier legal classification for the
committed crimes. Such reconnaissance reduces expenses incurred
by a state criminal trial hearings and helps the offender to serve a
lesser sentence and quickly reintegrate in society. In our penal
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system it was also introduced a legal provision under which the
limits for the punishments can be reduced by one third for those
offenders who admit their deed in court. The trial ends at the first
term and the penalty is applied in low range and based on the
evidence in the criminal prosecution. In short, everyone wins: the
offender receive leniency for his sincere attitude, and the judiciary is
free from files that otherwise could last even for years. When the
offender decides to benefit of the 320! article of the Penal Code, he or
she gives up the right of an extended trial.

4. The conflict settlement is applied in most legal systems
through arbitration or mediation which are conducted by a judge or
another person authorized to solve the conflict between the parties in
the conflict.

Conflict mediation is the solution that takes place without any
loss of time and money in endless procedures. It runs in the strictest
confidence and it is accomplished by people specially trained for this
type of litigation. In Romania, in 2011 to outline a professional elite it
consists of almost 2,500 mediators. A number which is far from a
need for about 8,500, to cover the actual demand of business
litigations.

But business is not the only eligible field which benefits from
mediation services. In most circumstances, change generates conflict.
This usually happens because the changing balance of resources and
power corrupts, creating tense situations. For these reasons, it is
important that those decision makers can effectively resolve conflicts,
tfact which cannot take place unless the fundamental dynamics of the
problem is well understood. It is considered that a conflict is
effectively resolved, if it does not interfere too much in the functional
relations (not personal) of those involved. Nevertheless, as long as
the parties accept a certain solution, although there are still issues on
which they disagree, the conflict shall be considered effectively
solved. Conflict or dispute is an abstract concept that exists only in
the minds of those involved. From an objective standpoint, there are
only manifestations of conflict: arguments, disagreements or
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miscommunication. The situation must be understood from the point
of view of those involved - empathy plays a crucial role here. In an
attempt to mediate the conflict, the persuasion mediator plays a
crucial role: the parties can be persuaded to rethink their views and
to reconsider the decision, leading to understanding. The role of
influencing the positions of the parties in conflict is essential and it
can be played either by someone outside the conflict or either party.
The problem that can arise is, however, that persuasion can not win
everything. If, for one reason or another (one party wants to extend
the conflict, one or both parties are in emotional stages that do not
allow any type of positive interaction, conflict that is only one side of
the problem, and resolve not to resolve the actual roots that have
caused it, etc.) then the conflict can not be solved.

5. Tolerance means to do nothing when there is a conflict, to
avoid answering with aggression against the aggressor, in order to
not make the situation worse. This attitude can occur when someone
refuses to return a small amount of money, or even in case of more
serious offenses such as rape, where the victim believes that they
would have suffer more from a public trial. Minor crimes are
overlooked even by the police who, in any case, have not enough
staff to deal with any serious cases.

Tolerance may prove to be useful, in the first place, when the
damage suffered by the victim is so small that it does not justify the
use of legal and financial means, these last problems being harder to
bear than originally reprehensible act itself. Certain acts are
committed inadvertently, certain amounts of money not being
returned by neglijence, the coercive use of state resources for their
recovery or to punish perpetrators exceedes far their seriousness.

For certain offenses, for example rape, public exposure becomes as
harmful to the victim as the act itself. In certain environments this
knowledge about an individual may bring more inconveniences to
the victim than would the satisfaction occured by punishing the
criminal responsible for the offence. These processes take too often a
very unpleasant turn for the victim, talking about the degree to
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which it had provoked the violent act, questionable morality,
common fault, etc. Normally the victim of such crimes requires
therapy. Nowadays the trials for these crimes are realised in secret
meetings, but even this way, the victim has to talk about each and
every detail of the crime, which is painful and humiliating.

In conclusion, legal and judicial minimalism is a plea for
greater involvement of the citizens in the conflict of the society, so
that they take more responsibility for their actions, find resources
within themselves and in others to solve their own problems or not
only to wait for the police, a court law and a judge to intervene when
a neighbour of theirs is attacked and his or her life is in danger.

Legal Minimalism is a call to humanity, to fundamental values
such as respect for human dignity and life, to understanding,
tolerance, the intelligence and common sense. Each of us can make
our own contribution in order for all to benefit from a better, safer
and conflict-free existence

We do not need thousands of laws and legal norms to behave
better and be more decent to each other, we only need to look at the
humanity in each of us and in all of us always as a purpose in itself,
never merely as means, to respect every aspect of our lives this
categorical imperative, as wrote Immanuel Kant, one of the greatest
philosophers of all time.
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DISCIPLINARY RESPONSIBILITY OF THE
EUROPEAN CIVIL SERVANTS

Stefania Cristina MIRICA *

Abstract

This paper is a brief analysis of the disciplinary proceedings laid down by
the Staff Regulations of the European civil servants.

The civil servants of the European Union must comply with the obligations
stipulated by the Staff Regulations. The disciplinary proceedings are
engaged by the Appointing Authority in case of any failure of a civil servant
or a formal civil servant to comply with his duties, whether is committed
intentionally or through negligence.

The disciplinary penalties are imposed by the Appointing Authority after
taking into consideration the seriousness of the misconduct. The officials of
the European Union are granted the right to defense during the disciplinary
proceedings and they can be assisted by a person of their choice. Also, the
Staff Regqulations stipulate the right of the civil servant to appeal the
decision of the Appointing Authority to the Civil Service Tribunal of the
European Union.

Keywords: civil servant, disciplinary proceedings, European Union

1. Forms of Responsibility of the European Union Public
Servants

In order for the activity within the institutions of the European
Union to run smoothly, it is imperative that the public servants
properly fulfil their assigned tasks. That is why not completing the
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duties stipulated in the Statute of the EU Public Servants imposes
legal liability.

In specialised literature it is stated that legal liability plays
three roles: a sanctioning role, i.e. it triggers the punishment of the
individual guilty of unbecoming conduct, a preventative role, i.e. it
discourages the perpetration of criminal acts, and an educational
role, i.e. enforcing the sanction also has the purpose of educating the
guilty parties in a of law-abiding spirit.1

The provisions in the Council Regulations no.723/2004
adopted on March 22nd 20042 on the Statute of the EU Personnel
identify several forms of legal liability in the case of public servants:
financial liability, criminal liability, and disciplinary liability.

According to the Statute, financial liability appears in the
event that the public servant causes harm to the Union by serious
personal errors committed while in office or when exerting his/her
duties.

The criminal liability is imposed when a EU public servant
commits a crime.

In regard to the disciplinary responsibility, it occurs when the
act committed is qualified as disciplinary misconduct. According to
art. 86 in the Statute, the disciplinary responsibility is triggered by
any breach of the duties that the public servant or the former public
servant has to comply with.

2. The Disciplinary Responsibility of the EU Public servants

The statute also includes a detailed description of the
disciplinary responsibility of the EU public servants, to be found
under Title VI "The Disciplinary Regime”, and Annex IX comprising
the dispositions applicable to the disciplinary procedure.

1 Verginia Vedinas, Teodor Narcis Godeanu, Emanuel Constantinescu - Dictionar
de drept public. Drept constitutional si administrativ [Public Law Dictionary.
Constitutional and Administrative Law] , C.H. Beck Publishing House, Bucharest,
2010, p.115.
2 Published in JO UE L124 on April 27th 2004
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In the Romanian legal system, the disciplinary responsibility
of public servants presupposes the commission of a disciplinary
offence. Law no0.188/1999 on the Statute of Public servants3 defines
the disciplinary offence in art. 77 alin. 1 as "“the guilty breach by the
public servants of the duties pertaining to their public office and the norms
of professional conduct”. Alin. 2 in the same article contains the
enumeration of the acts constituting disciplinary offences, which is
not limitative, as the category of disciplinary offences may also
include other acts mentioned in ”the requlatory documents in the field of
public office and public servants”.

The Statute of the EU Public Servants does not directly refer to
the notion of disciplinary offence, but it may be considered that it is
defined in the dispositions of art. 86. Taking into account the
provisions of this article, the disciplinary offence may be defined as
any act, committed with intent or accidentally, which breaches any
of the duties falling to the EU servant under Statute.

Similarly, the Statute contains no examples of acts constituting
disciplinary offences, these being, according to the European norms,
any breaches of the duties which the public servant or the former
public servant is held to observe in virtue of the Statute, committed
intentionally or accidentally. It is worth noticing that in the European
system of public office, the disciplinary responsibility does not
necessarily presuppose the existence of a public office relation, as
it is incident in the case of both active duty servants, and former
servants (art. 86).*

The commission of disciplinary offences has a negative
impact on the quality of the public service, resulting in the citizens’
loss of confidence in the authorities of the public administration. As
stipulated in the Treaties of the European Union, the citizens of the
member states are entitled to good administration, so that the
commission of office duty violations by the public servants, either

3 Republished inthe Official Monitor Part I, no.365 of May 20th 2007.
4 Verginia Vedinas, Constanta Calinoiu - Statutul functionarului public european [The
Status of the EU Public Servant], 2nd edition, Universul Juridic Publishing House,
Bucharest, 2007, p.177.
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national or belonging to the European institutions, cannot be
tolerated.>

In all the legal systems within the European Union, the
imposition of disciplinary responsibility observes two basic rules: the
right to defence and the possibility to appeal to an independent
and impartial court. In order to observe the right to defence, the
public servant has to be informed about the acts s/he is accused of,
and can choose if s/ he requires legal representation by a lawyer.°

The disciplinary regime of EU public servants is governed by
several principles. First and foremost, responsibility occurs only
when a disciplinary offence is committed, i.e. the duties in the job
description are violated, be it legal or deontological in nature. In
addition, the same offence can be applied only one sanction, a
principle also found in the Romanian legal system, the sanction
being applicable only after a preliminary examination of the act.
The disciplinary sanctions are applied the decision of the competent
appointing authority, which is transmitted to the public servant in
question, who has the legal possibility to attack the decision in the
competent European court. All through the development of the
disciplinary action, the European public servant is guaranteed the
right to defence.

3. Disciplinary sanctions

The Statute of the EU Public Servants mentions the following
disciplinary sanctions:

a) Written warning;

b) Censure;

c) Suspension of promotion;

d) Degree reduction;
e) Temporary demotion for a period from 15 days to 1 year;

5 Anton Trdilescu - Drept administrativ [Administrative Law], 3rd edition, C.H. Beck
publishing House, Bucharest, 2008, p.160.
¢ Dana Apostol Tofan - Institutii administrative europene [European Administrative
Institutions], C.H. Beck Publishing House, Bucharest, 2006, p.185.
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f) Demotion to a similar office function group;

g) Inclusion in an inferior function group, with or without
demotion;

h) revoking, if the case may be, and pro tempore pension
cutting or definite period cessation of the disability
pension — on condition that this sanction should cause no
injury to those who the public servant supports legally.

The warning is applied in case the disciplinary offences are
minor, being the most lenient disciplinary sanction.

The Romanian legal system includes this sanction in the
category of tort law, not disciplinary responsibility. Another
difference is that in point of contravention, the Romanian law
provides that a warning as main sanction may be in oral or written
form, while in the European system of the public office the written
form is mandatory.

Just like the censure, the warning is a sanction with a moral
character, applied when the acts committed are less serious, both
having the same application procedure.

The written remonstrance is the corresponding sanction in
the Romanian law, consisting in the severe scolding of the public
servant, drawing his/her attention on the consequences of his/her
acts, and notifying him/her that s/he will be given a harsher penalty
for a further offence.”

The sanction called suspension of promotion rights has a
complex character, with repercussions on his/her career, and also
his/her remuneration, as the statute of the EU Public Servants states
that a public servant who has served 2 years on a certain level
automatically advances to the next hierarchic level. In case s/he
commits disciplinary offences, his/her promotion is discontinued.?

The degree reduction is very close to the sanction above, as it
affects both the remuneration and the career of the public servant,
with the specification that it refers to lowering the existing hierarchic
level.

7 Anton Trdilescu - op.cit., p.161.
8 Verginia Vedinas, Constanta Calinoiu - op.cit., 2007, pp.187-188.
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The demotion means lowering in point of professional
degree/level, and the inclusion in an inferior office group, with or
without demotion; it is a newly introduced sanction in the Statute of
EU Public Servants, whereby a public servant passes from the AD
(administrative) office group to the AST (assistant) group.

It should be pointed out that there are some differences
between the European regulations and the national ones in regard to
disciplinary sanctions, especially concerning the length of some of
the sanctions. The suspension of the right to advance in salary
degrees or, if the case be, the right to promotion in public office may
be imposed for 1 to 3 years, while in European law no length is
specified. Temporary demotion has a length within 15 days and 1
year.

The suspension from office is also to be found in the national
regulations of public office, as in the case of international public
servants. Thus, the servant in question is prevented from performing
his/her duties either as a result of a grievous disciplinary offence, or
the commission of a crime.

The imposition of disciplinary sanctions has to comply with
the principle of proportionality in sanction individualisation. The
European regulation imposes the obligation to individualize the
disciplinary sanction according to the real and personal
circumstances of the public servant in question, as stated in the
dispositions of art. 10 in Annex IX of the Statute. According to this
article, the main elements which have to be taken into account when
imposing the disciplinary sanction are:

a) the nature of the act and the circumstances of its commission;

b) the importance of the injury to the institution’s integrity,
reputation or interests in relation to the offence;

c) the degree of intent or neglect in the offence;

d) the reasons envisaged by the public servants when
committing the offence;

e) the public servant’s degree and length of employment;

f) the public servant’s degree of personal responsibility;

g) the level of the servant’s duties and responsibilities;
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h) the relapse of the misdeed or misconduct;
i) the servant’s conduct along his/her career.

In the Romanian law, the proportionality principle
presupposes the existence of a relation between the seriousness of
the offence, the circumstance of its commission and the
disciplinary sanction proposed.” Thus, in individualising the
disciplinary sanction, the issues taken into consideration are the
causes and seriousness of the disciplinary offence, the
circumstances in which it was committed, the degree of guilt and
the consequences of the offence, the public servant’s general
conduct in service, as well as the existence of previous disciplinary
sanctions which have not been expunged from the servant’s record
under statute.

The principle of a single sanction is also observed in the
European legislation. It says that the same offence can only be given
one main sanction.

The European law also presumes the principle of non-
retroactivity, i.e. the sanction may only produce effects since the date
of its notification to the public servant in question.

4. Disciplinary procedure

The norms included in Annex IX of the Statute of the EU
Public Servants delineate the legal regime of the disciplinary
procedure. Their content shows that this procedure comprises
several stages that need to be covered before the disciplinary
sanction may be imposed.

First of all, one should remark that the European legislation
provides a simplified procedure for the situations in which the
offence is sanctioned by the appointing authority with remonstrance
or written warning. This is the case of minor disciplinary offences
which, according to the European institution, are punishable by a

9 Mircea Preda - Drept administrativ. Partea generald [Administrative Law.
Generalities], 4th edition, Lumina Lex Publishing House, Bucharest, 2006, op.cit.,
p-142.

125



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

moral sanction. In such cases, the disciplinary procedure includes
two stages:

- questioning the public servant in question by the
appointing authority, and

- the decision of the appointing authority.

For all the other situations, the disciplinary procedure is much
more complex, and includes several stages.

1. the first stage involves drawing up a report by the
appointing authority. The report contains a description of the facts
that the public servant is charged with, as well as the circumstances
of their commission, both of the aggravating, and the mitigating
type.

2. after drafting, the report is sent to the public servant and
the discipline commission. Following this stage, there is the
possibility for the public servant to appear before the president of the
discipline commission and admit to the facts in the report, thus
accepting it fully, in which case the appointing authority may
withdraw the file with the possibility to apply the sanctions provided
in article 9 letters a)-d), viz.. written warning, remonstrance,
suspension of the right to promotion, degree demotion.

It may thus be remarked that in case the report drawn up by
the appointing authority is not contested by the public servant and
the latter accepts it in full, acknowledging the facts contained in it, a
cause of responsibility mitigation is applied, and the public servant
will not be given more severe disciplinary sanctions than the ones
mentioned above.

3. in case the public servant does not accept the report, the
disciplinary procedure continues. Thus, in the third stage, a report
on the case is drawn up by one of the members of the discipline
council.

4. following the report, the procedure continues in the
discipline council.

Concerning the discipline council, the Statute of the EU Public
Servants states that it is composed of one president and four
permanent members who may be replaced by alternates. Similarly, at
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least one member of the council who can also be the president does
not belong to the institution. This is, in our opinion, an extremely
important provision aimed at ensuring the council members’
independence from the institution of the European Union, so that
they may carry out their duties correctly and impartially.

At this stage of the procedure, the public servant charged with
the disciplinary offence is questioned by the discipline council. Also,
s/he may make written or oral observations on the accusations. At
this stage the European institution is represented by a specially
appointed public officer, who has the same rights in front of the
discipline commission as the public servant under investigation. Also
at this stage, witnesses may be called to testify, or documents may be
submitted for examination.

5. If the hearings of the council lead to the conclusion that the
information is insufficient to solve the case, the discipline council
may decide to resort to a cross-examining investigation.

6. As a result of the investigations, the discipline council
adopts with a voting majority a motivated notice on the
truthfulness of the facts contained in the report drawn up by the
appointing authority. The notice of the commission may be
supplemented by the divergent opinions, if any.

7. Finally, the public servant is re-examined by the appointing
authority, the final decision being taken by the latter within 2
months since the reception of the motivated notice.

It is worth noticing that the disciplinary procedure provided
in the Statute of the EU Public Servants is finalized with the decision
issued by the appointing authority, so that one may draw the
conclusion that the sanctioning power belongs to the EU institution.1?

This is the procedure which is also applied in case the
appointing authority decides to impose patrimonial responsibility
for the injury caused to the Union.

It may be said that the disciplinary procedure is regulated in
detail by the Statute of the EU Public Servants just to prevent abuse
from the part of the EU institutions.

10 Verginia Vedinas, Constanta Calinoiu - op.cit., 2007, p.178.
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It is our opinion that the provisions of the Statute of the EU
Public Servants offers many guarantees aimed at avoiding arbitrary
decisions in point of disciplinary responsibility, such as: informing
the public servant about the contents of the preliminary report
drawn up by the appointing authority, so that s/he can have
knowledge of the facts s/he is accused of, and thus raise a defence;
guaranteeing his/her right to defence, as the public servant may be
legally assisted at any stage of the procedure; equal rights for the
public servant and the institution in front of the discipline council
and the imperative requirement of motivation for both of the
discipline council notice, and the final decision of the appointing
authority.

It is worth noticing that today’s Romanian regulation has
adopted the solution stated in the Statute of the EU Public Servants
to constitute parity commissions or disciplinary commissions
common to several public institutions or authorities, or the opposite
solution of constituting several such commissions within the same
public institution or authority.!

In principle, in the Romanian legal system, the imposition of
the disciplinary sanction presupposes the proposition of the
discipline commission, which is a peer organism. As an exception,
imposing the sanction of written remonstrance may occur at the
proposal of the head of the compartment where the public servant
holds office. The principle of the preliminary investigation is also
applied to the European public servants. They can also be subject to
exceptions, as the warning or censure may be applied directly by the
appointing authority, without consulting the discipline commission,
but only after questioning the public servant under investigation.

According to today’s Romanian legal system, the discipline
commission also contains a representative of the union or, as the
case may be, a representative chosen by the majority vote of the

11 Verginia Vedinas, Constanta Calinoiu - op.cit, 2007, pp.175-198, Verginia Vedinas
- Statute of Public Servants (Law 10.188/1999 with the subsequent amendments and
completions, republished): commentaries, doctrine, legislation, jurisprudence, Universul
Juridic Publishing House, Bucharest, 2009, p.301.
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public servants examined by the commission, in case the union is not
representative or the public servants are not organized into a union.

In this respect the principle of legal symmetry is revisited, in
the sense that for all the executive or managing public servants the
one entitled to impose the sanction is the one entitled to appoint
the public office in question.!?

Regarding the number of stages in the disciplinary procedure,
there is no agreement in specialised literature. The doctrine!3
expressed the opinion that the following stages may be identified
(except the case of written remonstrance): commission of offence,
intimation of the disciplinary commission, preliminary
examination, disciplinary commission proposal, sanction decision,
enforcement of the sanction decision, contestation of the sanction
decision, in case the public servant chooses to make use of the attack
procedure. Imposing a written remonstrance as a sanction
presupposes fewer stages: commission of offence, proposal of the
hierarchic superior, imposing the sanction by the authority/ public
institution head, and contesting the disciplinary sanction, if the case
may arise.

5. Ways of attack

In case the public servant is not in agreement with the
decision taken by the appointing authority, s/he may contest the
document considered as damaging in the EU Public Office Court.

In point of disciplinary responsibility, the public servants are
entitled to open a case in the Union court if the following conditions
are observed: the existence of the sanction decision, covering the
preliminary procedure, and observing the deadline for action
submission.

The contested document is the sanction decision issued by the
appointing authority.

12 Verginia Vedinas - Statute of Public Servants ...op.cit., p.298.
13 Verginia Vedinas- Statute of Public Servants..op.cit., p.298.
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Prior to resorting to the cognizant court, the Statute provides
that the preliminary procedure has to be covered. Thus, art. 91
paragraph 1 in the Statute states that European public servants may
apprise the cognizant jurisdiction organisms only after notifying the
appointing authority.

The preliminary procedure is the claim addressed by the EU
public servant to the appointing authority requesting the
modification or reversal of the decision taken against him/her.

According to the Statute of the EU Public Servants, the
deadline of going to court is 3 months since the date of
communication of the express decision of the claim dismissal, or, if
the authority gave no answer, since the expiration of the period the
authority had at its disposal to issue an answer.

The possibility to attack the sanction decisions in the Public
Office Court provides new guarantees to the EU public servants right
to defence, having the role of ensuring independent control on the
measures taken by the appointing authority.
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ANALYSIS OF THE REGIONAL DISPARITIES IN
ROMANIA

Camelia Madalina ORAC *

Abstract

This paper aims to analyze the share of the GDP of the eight regions of
Romania in the overall national economy and the regional disparities, which
are measured using specific methods. The quantitative disparities analysis
allowed the ranking of the eight regions with the relative distance method
and the unemployment rate, highlighting the advantages and limitations of
the methods used for assessing the regional disparities. The whole analysis
refers to statistical and financial information related to the GDP,
unemployment, industrial activity and employment rate.

Keywords: GDP growth, regional disparities, unemployment rate,
industrial activity rate, employment

JEL Classification: R11

1. Introduction

The eight regions of Romania have certain features in terms of
economic structure, making certain sectors play a decisive role in
their future development. Thus, the regional economy of the South
(South - East, South - Wallachia, South - West Oltenia) is influenced
by the evolution of agriculture, with a major share holding in these
areas over 15%, which means that, in years with unfavorable
conditions for agriculture, the GDP growth will be negatively
influenced.

“Ph.D. Lecturer, Faculty of Judicial, Social and Political Sciences, “Dundrea de Jos”
University of Galati, Romania, Email: madalina.orac@gmail.com
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There are, also, some areas of important tourism potential
(Bucovina in North - East, the coast and the Danube Delta in the
South - East etc.). Their economic developments are influenced by
the utilization of this potential.

Another feature is represented by the areas where mining has
an important role (the Jiu Valley Basin in the South - West Oltenia)
and whose economy has been affected due to the extensive
restructuring of the mining sector.

2. The presentation of the Romanian regions and their share
of gross domestic product in the total economy

The North - East provides about 12% of the GDP in the total
economy. Farming has one of the greatest contributions to the
regional gross domestic product (about 15%), above the national
average (13%). As regards the industry, the main productions are
coal, oil, natural gas, gasoline, diesel, wires and fibers, fertilizers,
cement, paper and paperboard, wood, wooden furniture, fabrics,
sugar. The share of this industry in the regional GDP is below the
national average. In industry, manufacturing has the largest share,
followed by electricity, gas, water and the mining industry.

The constructions participate with a share close to the national
level (5.5% to about 6% national average).

Regarding the services in this region, it is noted that a high
share in the GDP is held by the following: “education, health and
social care, public administration and defense” (13%), earning the
tirst place in a top of the regions. Also, an important contribution to
the regional GDP has the following branches: “trade, hotels and
restaurants” (10%), “transport, storage and communications” (9%)
and “real estate, services for enterprises” (over 11%).

The North - East contributes with 15.1% to the total
employment in the country, while holding the highest employment
rate in agriculture, of 42.7%, followed by services with 33.7% (18.8%
commercial services and 14.9% social services), industry and
constructions with 23.6%.
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The South - East participates with about 12% of the gross
domestic product in the total economy. Agriculture has a big
contribution to the regional gross domestic product (over 17%
against a national average of about 13%).

Industry of the region participates with about 22 percent in
achieving the GDP. In this region there are some important industrial
units such as Arcelor Mittal Galati steel mill, the traditional
shipyards in Braila, Galati, Tulcea, Constanta and Mangalia, the
Petrochemical plant from Navodari, the nuclear plant at Cernavoda.
Within the food industry, the main activities developed in the region
are: bakery, wine and alcoholic beverages, milk and meat processing,
sugar, oil, canned fruits, vegetables, fish and meat.

Constructions in this region have a share in the regional GDP
(over 7.5%) above the national average (6%).

Regarding the service sector, the share in the regional gross
domestic product (about 42%) is below the national level (45%).
Within this framework, it is to remark the services in category
“Hotels and restaurants”, with over 2.5% of the regional GDP and
which places the South - East first (with the central region) in the top
regions, due to the potential of the tourism region - the coast and the
Delta. Also, a high percentage, compared with other areas, in this
region is represented by the services in the category “transportation,
storage and communications”, with about 11% of the regional GDP.

The South - East region contributes with 12.1% to the total
employment and has approximately 13.8% of the total number of
registered unemployed. Traditionally, the region is an agricultural
area with a share of employment in agriculture of 35.3% (over the
national average of 31.9%). Services have 37.3% (23.8% commercial
services and social services 13.5%), while industry and constructions
have 27.4%.

The South - Wallachia generates about 13% of the total
economy GDP. Agriculture has a big contribution to the regional
gross domestic product.

The industry of the region participates with about 29 percent
to the GDP, well above the national average (25%), being one of the
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highest contributions. Within the industry of this region, there are
found almost all industrial activities like mining and processing of
oil and natural gas, coal, limestone, clay, sand and salt, food
processing and textile manufacturing, wood processing, machinery
and transport equipment, petroleum and chemical production
equipment, production of refrigerators and freezers, car production,
electricity, gas, etc.

Constructions have a share in the regional GDP slightly
exceeding 5%. Because the services have only 38% in the regional
GDP (well below the national level - over 45%), the South falls last in
the top regions list. In terms of employment, the region had an
upward trend until 2005 when there were increases in 6 of the 7
compounding counties. South Wallachia contributes with 14.0% to
the total employment and has approximately 17.8% of the total
number of registered unemployed.

In this region there also have developed activities in
agriculture, accounting a share of 39.8% of employment. Services
have 32.2% (20.3% commercial services and social services 11.9%),
while industry and constructions have 28%.

South - West - Oltenia has a share from the GDP of about 8%
from the total economy. In this region, agriculture plays an
important role, accounting for about 18%.

Industry has also a significant share in the region's economy,
providing about 30% of the regional GDP. The main industries in the
region are the non-ferrous metallurgy (aluminum production), the
electrical industry (Electroputere SA Craiova - locomotives, rolling
stock), machine building and agricultural tractors, chemicals, light
industry  (textiles and footwear), construction materials
(prefabricated, tiles, cement), food industry.

Constructions have a share above the national average (6%),
hovering around 6.5% of the regional GDP. Within the services, with
a contribution to the region's GDP of only 39%, well below the
national average (45%), are to be remarked the “education, health
and social care, public administration and defense”, and, with a
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contribution of about 12% “the real estate transactions, services for
enterprises” by over 9%.

As a result of the sharp structural imbalances, the deficit of
economic performance and competitiveness of the working
population declines has continued after 2005, in the region.

The South - West contributes with 10.1% to the total
employment and has 14.0% of the total number of registered
unemployed.

Agriculture is one of the main occupations of the inhabitants;
the share of employment in agriculture being 42.1%, second only to
the North-East. Services have 32% (18.9% commercial services and
social services 13.1%) while industry and construction hold 25.9%.

The Western region provides over 10% of the total economy
GDP. Agriculture participates with about 14% in the regional gross
domestic product.

Industry, accounting for over 25% in the region's GDP, slightly
above the national average, is represented in the following areas:
food, machinery and electrical equipment, means of rail freight and
passengers, furniture production, clothing, knitwear and footwear.
In the region, other industries such as mining, steel and metallurgy
can be also found.

The constructions have a share in regional GDP slightly
exceeding 5%. In this region, there is an important service sector,
providing 45% of GDP. The types of services to be remarked are as
follows: industry “trade, hotels and restaurants” and “transport,
storage, communication” with about 10% of the region’s GDP. Also
with a significant weight, there are “the real estate transactions,
services for enterprises” with about 14% of GDP, one of the highest,
if compared with other regions.

The employed population of the region grew in all counties by
2005, the largest in Timis (+3.1%) - a county that owns the largest
share of total national employment (3.8%).

The share of employment in agriculture is 26.7%, industry and
constructions have 34.5% while services have 38.8% (business
services 24.7% and 13.6% social services).
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The Western region contributes with about 10% to the total
employment and has approximately 7.6% of the total number of
registered unemployed.

The North - West provides over 12% of the total economy
GDP. Agriculture participates with 13% to the regional gross
domestic product.

As regards industry, it accounts for about 26% above the
national level. The main industrial activities developed in the region
are: light industry (textile, leather and footwear), food (alcoholic and
soft drinks), chemical products, machinery, lead batteries, radiators,
aluminum, steel wires, cables and electric lines, lumber and wood
products, pulp, paper, household glassware, pottery, electrical
machinery, metallurgy, electricity, gas, etc.

Constructions have a share of only 5%. In this region, the
services have an important role, providing over 45% of the regional
GDP. Within the services there are to be remarked the following
categories “the real estate transactions, services for enterprises”
accounting for about 13% and “trade, hotels and restaurants” with
about 11%. In this region, it is worth highlighting the contribution of
the financial sector and insurance which is about 2% of GDP.

The North - West is a region with high employment potential,
the employment holds 13.5% of the total employment and it grew
until 2005 in all counties, the most important being Bistrita Nasaud
(3.5%) and Salaj (3.0%), which were declared disadvantaged areas by
offering facilities to investors, thus being created new jobs.

The employment structure in the region reveals the
deindustrialization process and its agriculturalization. Thus, the
share of employment in agriculture is 35.0%, while the industry and
construction have 29.2% and services 35.8% (22.2% commercial
services and social services 13.6%).

The Central Region produces over 12% of the total economy
GDP. Agriculture of this region has the lowest share (excluding the
Bucharest - Ilfov area) as compared with other regions, contributing
around 12% in regional gross domestic product.
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In this region, the industry plays an important part,
generating over 30% of the region's GDP, which is the highest, well
above the national average (25%). The most developed industrial
activities in the region are: mechanical engineering, chemical, food,
textiles, shoes, stockings, production of furniture, porcelain, glass,
machine tools and household equipment, mining, musical
instruments etc.

Buildings have a share of about 5%. Regarding the services
sector, it contributes with about 43% to the regional gross domestic
product. Quite high percentages have the services in the following
categories: “hotels and restaurants”, with more than 2.5% of the
GDP, known as the region’s touristic potential. The services of “the
real estate transactions, services for enterprises” have an important
share of about 12%. It is worth highlighting the financial sector and
insurance contribution which is about 2% of the GDP.

Employment, which owns 12% of total employment, has been
steadily declining in the majority of counties, due to the industrial
restructuring in the region.

The share of employment in agriculture is 26.7%, the industry
and constructions have 34% and services 39.3% (24.9% commercial
services and social services 14.4%) above the national average (39.1
%). Brasov and Sibiu hold the largest share of employment in
industry and construction s(38%).

Bucharest - Ilfov has the highest contribution to the gross
domestic product in the total economy, about 20%. The Bucharest -
Ilfov Region has a structure totally different from the national
economy and other regions. Thus, in the region, the share of
agriculture is very low, of only 1%.

As regards the industry with less than 20% of the regional
GDP, it is below the national average. The main industrial activities
are: machine tools, paints and varnishes, meat, shoes and rubber
tires, batteries, equipment and measuring instruments, furniture,
medical equipment, food, toys and games, drugs, etc.

Constructions in Bucharest - Ilfov have a share of over 7%. The
services in this region have a share of over 60% in the gross domestic
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product, well above the national and close to the European countries
model, where this sector plays an important role. Most of the
tfinancial and banking activity is concentrated in this region, this type
of service participating with approximately 6% to achieve the
regional GDP.

The other types of services have the following shares in GDP:
13% trade, hotels and restaurants 2.5%, transport, storage,
communication 13%, real estate transactions, services for enterprises
about 17%, and services in education, health and social assistance,
public administration and defense over 11%.

The Bucharest zone is the only region of the country where the
services have a national share of 39.1% of the total employment; this
tfield generates the most important jobs, reaching 64.0% (44.2%
commercial services and 19.8% social services) from the total
employment in the region. Industry and constructions have 31.5%
while agriculture has 4.5%.

For the next period, at the regional level, estimates of the gross
domestic product development indicate certain progress related to
the national average, in regions with lower levels of development
(North - East, South etc.) and downsides in regions with higher
development.

This development of the economic growth at the regional level
does not lead to significant changes in the GDP share of the national
regions on medium term, the differences being from 0.1 to 0.2
percentage points, some regions maintaining their current share
(South, South - West Oltenia, North - West).

Therefore, in 2010, Bucharest had still the most important
contribution (21%), South, North - West and Center had weights
between 12 and 12.5%, while the North - East and South - Eastern
provided 11.9% and 11.4% of the GDP throughout the economy.

3. Analysis of the regional disparities

At the regional level, the evolution of the report between the
highest GDP and the lowest GDP is presented in Table 1.
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Table 1. Report of maximum GDP / minimum GDP
2005 2006 2007 2008 2009 2010

11,25 1,62 1,40 1,12 1,40 1,29

Source: personal calculations

The disparity index of GDP per capita of the total country, in
2010, showed that the hierarchy has been preserved. The Bucharest
region surpassed over 2 times the total economy GDP. However, in
some regions, there is a slight improvement of the index (North -
East from 0.678 in 2006 to 0.685% in 2010).

Table 2: Disparity index GDP / capita (national average = 1)

Region 2000 2006 2006- 2010 2010-

2000 2006
NE 0,700 0,678 -0,022 0,685 0,007
SE 0,889 0,874 -0,015 0,869 -0,005
South 0,815 0,818 0,003 0,820 0,003
SV 0,838 0,829 -0,009 0,830 0,001
West 1,026 1,168 0,142 1,147 -0,021
NV 0,930 0,951 0,021 0,947 -0,004
Central 1,071 1,050 -0,021 1,045 -0,004
Bucharest 2,068 2,008 -0,060 2,012 0,003
- [lIfov

Source: The National Prognosis Commission, National Institute of Statistics

The improvement of the gap compared to the national level is
reflected in the interregional disparity index of GDP per capita
between regions and the region with minimum amount - North -
East. There is a slight reduction in the gap, that as a result of a higher
regional economic growth in less developed regions.

The calculations of the regional employment in 2010, took into
account the disparities that still exist, but with a downward trend
due to different economic development within regions.
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For the civilian employment the regional disparities were
down slightly, from 1.6 in 2003 to 1.5 in 2006 peaks occurring in the
North - East (which has about 15% of total employment), and
minimum values in the Western region (about 10% of total national
employment). Reducing the gaps was due to the fact that, in 2005,
the employment grew in all regions.

Taking into account the future development of the regions,
through the projects that will be advertised locally, in disadvantaged
or less developed areas at regional level, small increases in
employment are expected for all regions in the upcoming interval.
There have been forecasted increases above the national average
(1.5%) for the North - East (1.9%) and Bucharest (6.5%), and below
average for the other regions.

Regarding the disparity indices compared to the national
average, it is noted that in the interval 2000 - 2006 they fell in most of
the regions (except the North - West and Bucharest that outrun the
national level of 0.5 respectively of 3,1 times) which provides a trend
of stability or a slight reduction of them.

Table 3: Disparity index of employment compared to the national
average (national average = 1)

Region 2000 2006 2006- 2010 2010-
2000 2006

NE 0,164 0,150 -0,014 0,148 -0,002
SE 0,126 0,123 -0,004 0,123 -0,001
South 0,150 0,142 -0,007 0,141 -0,001
SV 0,111 0,102 -0,009 0,101 -0,001
West 0,136 0,135 -0,003 0,135 -0,001
NV 0,095 0,099 0,005 0,099 0,0

Central 0,122 0,119 -0,001 0,118 -0,001
Bucharest 0,097 0,129 0,031 0,136 0,007

Source: The National Prognosis Commission, National Institute of Statistics

In terms of interregional disparities, the indices show
significant reductions for the period 2000 - 2006 and by 2010 (the
minimum level region being the North - West).
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The territorial disparities are complemented by the
maintenance of discrepancies in terms of unemployment.

The regions with the highest unemployment rate were the
North - East (in 2004) and South - West (2003, 2005 and 2006), the
lowest rate being recorded in Bucharest for the entire period from
2003 to 2006.

The reduction of the gap between developed areas and those
lagging behind takes time and a lot of small steps. Even if the
economic growth rates are higher in areas with low development, the
developed regions economies are not reducing and they lie on a
rising trend that is reflected in the intensity of reduction the
disparities.

In the hierarchy of the Romanian regions, the method of
relative distances was used, which quantifies the regional
development gap compared to the most developed region at national
level

Table 3: Hierarchy of regions using the relative distance method in 2010
(peak area =1)

Ranks determined by:

Industri
Region GDP  Unempl al Employ Syntheti Final
rate  oyment activity ment  cindex rank
rate

NE 1,00 0,41 1,00 1,00 0,80 2,00
SE 0,89 0,37 0,92 0,53 0,63 6,00
South 0,89 0,37 0,94 1,00 0,75 3,00
SV 0,89 0,31 0,86 1,00 0,70 4,00
West 0,89 0,53 0,78 0,35 0,60 7,00
NV 0,89 0,59 0,78 0,53 0,68 5,00
Central 0,78 0,34 0,75 0,53 0,11 8,00
Bucharest 0,89 1,00 0,77 1,00 0,91 1,00

Source: my own calculations

Conclusions
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The mitigation of regional disparities in Romania represents
an effort to find solutions to difficult problems such as those related
to the adaptation of the public policy sectors to the new challenges of
the global crisis, finding the optimal means by macroeconomic and
sectoral intervention, ensuring social protection as adequately as
possible, identifying regional disparities exacerbated by the crisis
and alleviate these disparities.

A solution to mitigate the regional disparities is represented
by the European public policies and the need for efficient access and
use of the EU financial assistance to Romania, as a viable solution for
ensuring sustainability.
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MASS-MEDIA AND THE ENVIRONMENT: ROSIA
MONTANA IN THE PRESS CAMPAIGNS

Cristina PATRASCU *

Abstract

The cyanide mining project initiated by Gold Corporation at Rosia
Montand generated one of the largest campaigns in the last twenty years in
Romania. Many organizations expressed their opposition to the project,
from Greenpeace to the Romanian Academy. The present article proposes an
analysis of the way in which Rogia Montand has become a topic for debate in
mass-media, from the written press to television and internet, with a view to
point out the great influence that media can have in forming and changing
mentalities, or at least perspectives, and determine people to respond and get
involved in solving issues of great concern. Starting from the theory of
communication with special focus on communication through mass-media
as the main form of mass communication, the present article also intends to
point out how environmental problems can be brought to public attention by
mass-media campaigns which may also contribute, though in an indirect
manner, to the ecological educational process whose importance and
necessity are felt once again.

Keywords: mass-media, communication, press campaign, environment,
environmental impact, cyanide, cultural / natural patrimony

Mass-media, consideratd de specialistii in comunicare drept
principala formd a comunicdrii de masd, a cunoscut in ultimele
decenii o amploare fdra precedent sub influenta dezvoltdrii extrem
de rapide a tehnologiilor informationale. In fapt, se observd o
interconditionare reciproca intre procesul si tehnicile de comunicare
si cel al tehnologiilor informationale, nevoia acutd de informatie si
transmitere cat mai rapidd a acesteia fiind cea care a determinat
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aparitia unor tehnologii din ce in ce mai avansate. Dorind sd vind in
intdmpinarea nevoii crescute de informare a societatii moderne si
incluzand atat presa scrisd, vorbitd si vizuala, cat si internetul,
comunicarea de masd poate fi definitd ca un proces social complex,
organizat si reglementat social, prin care un grup profesional
specializat desfdsoard o serie de activitdti care au drept scop esential
informarea constanta, rapida si corectd a publicului.

Mass-media, prin functiile si activitdtile sale specifice, se
adreseazd unui public masiv si variat si realizeaza o comunicare
indirectd (impersonald), multipld (deoarece se adreseaza simultan
mai multor receptori care provin din zone geografice si categorii
sociale diferite), socializanta (pentru ca are loc intre indivizi sociali) si
presupune un proces complex de elaborare a informatiei.
Comunicarea de masa indeplineste o serie de functii, literatura de
specialitate prezentdnd diverse clasificari ale acestora, pe diferite
criterii. Pornind de la clasificarea functiilor mass-media realizatd de
autorul Mihai Coman, se poate ajunge la o clasificare sintetica si
cuprinzatoare potrivit careia mass-media are cinci functii principale:
de informare, de interpretare a realitatii, (instructiv) culturalizatoare,
de liant social si de divertisment (Coman M., 1999 citat in Bunescu
G., Negreanu E., 2005).

Pe langa toate aceste trdsaturi fundamentale, se mai poate
remarca faptul cd mass-media din Romania a cunoscut o adevarata
explozie din 1990 si pana in prezent, in toate formele sale (scrisd,
vorbitd si vizuald), cu consecinte nu intotdeauna dintre cele mai
benefice, si totodatd o implicare mai activd in diverse domenii ale
vietii sociale, de interes public, unul dintre acestea fiind si domeniul
protectiei mediului. Aceastd implicare a mass-mediei in rezolvarea
sau cel putin cautarea si propunerea unor solutii pentru o serie de
probleme care intereseazd societatea in ansamblu se realizeaza cel
mai adesea sub forma campaniilor de presa. Cea mai succintd
definitie a unei campanii de presa este aceea potrivit careia campania
de presa este o activitate pentru sustinerea unei cauze sau lupta
pentru o cauzd. Obiectivul unei campanii de presd este intotdeauna
acela de a aduce o schimbare in bine in sfera in care se implica.
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Indiferent de modalitdtile de comunicare alese sau de formele prin
care se manifesta (in scris, la radio, televiziune, online), campania de
presd inseamnd publicarea unei serii ample de materiale de
informare si de dezbatere cu privire la cauza promovatd sau
contestatd. Cauza respectivd poate fi promovarea unei legi sau lupta
pentru a impiedica promulgarea unei legi, poate fi lupta pentru
aducerea in atentia opiniei publice si stoparea sau diminuarea unor
fenomene sociale negative, dramatice (de pildd, campania privind
violenta in familie, desfdsuratd inclusiv prin mass-media), lupta
impotriva cancerului in diversele sale forme si desigur, campaniile
pe teme ecologice sau campaniile “verzi”.

Campaniile pe teme ecologice au ocupat in ultimul timp un
loc din ce in ce mai important in mass-media care le-a acordat o
atentie sporitd, combinand aproape toate genurile jurnalistice (stiri,
anchete, reportaje, dezbateri televizate) si folosindu-se de unii dintre
cei mai capabili si perseverenti exponenti ai sdi. Cele mai cunoscute
subiecte supuse atentiei publicului sunt probabil defrisdrile masive
care reprezintd un fenomen extrem de ingrijordtor cu consecinte
nefaste asupra mediului si proiectul de exploatare minierd pe baza
de cianuri de la Rosia Montand care va fi prezentat in cele ce
urmeazad.

Proiectul initiat de Gold Corporation (o companie canadiand)
care vizeaza exploatarea zacamintelor de aur din minele de la Rosia
Montand a determinat declansarea uneia dintre cele mai mari
campanii de presa din ultimii doudzeci de ani, din Romania.
Proiectul a starnit indignarea si opozitia ferma a multor organizatii
de mediu din Romania, in principal Asociatia Alburnus Maior, dar si
a organizatiei Greenpeace, cat si a organizatiei politice Federatia
Europeana a Partidelor Verzi. Mass-media a devenit un actor
implicat in aceastd campanie, sustindnd organizatiile de mediu care
militeazd pentru blocarea activitdtilor Gold Corporation, dar in
acelasi timp difuzand si o serie de clipuri publicitare la televiziune
prin care se doreste promovarea aspectelor pozitive ale exploatarii
miniere. Printre vocile care au contestat proiectul se numadrd in
primul rand Academia Roméand care a luat pozitie impotriva
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acestuia, subliniind efectele dezastruoase si ireversibile asupra
mediului inconjurdtor si asupra patrimoniului cultural, indeosebi
vestigiile arheologice, de la Rosia Montana. O scurtd prezentare a
localitatii, inainte de a analiza campania propriu-zisa cu privire la
Rosia Montand, este necesara in acest punct al articolului.

Rosia Montana este o comuna din judetul Alba si este situata
in vestul Transilvaniei, in Muntii Apuseni, in Valea Rosiei. Comuna
este strabatutd de raul Rosia, ale cdarui ape au cdpatat o culoare
rosiaticd in urma activitatilor de minerit din zona, de unde si numele
raului si al intregii asezdri. Resursele miniere bogate ale zonei au
favorizat mineritul in vederea extragerii aurului, care s-a practicat
aici incd de pe vremea romanilor si chiar cu mult inainte, in Epoca
pietrei, asa cum sustin unii cercetdtori. Istoria Rosiei Montane este
indisolubil legatd de exploatarea aurului si argintului, cu atestdri
arheologice ale activitatilor miniere atribuite culturii Decea
Muresului, datand din anul 2800 i. Hr. Pe numele ei latin, Alburnus
Maior, asezarea (care este cea mai veche localitate miniera din
Romania) a fost intemeiatd pe vremea impadratului Traian, ca un oras
minier, unde au fost adusi colonisti iliri din Dalmatia de Sud. Prima
si cea mai veche referire la oras, care ii mentioneaza si numele, a fost
gdsitd pe o tdblitd cerata (placuta XVIII) datand din 6 februarie 131 d.
Hr. Descoperitd in mina Sfantului Simion din Ohaba, placuta XVIII
este una dintre cele 25 de tablite cerate (cunoscute si sub numele de
“triptice”) care au supravietuit (din cele 50 scoase la lumind) si a
caror valoare este considerata de specialisti ca inestimabila.

In afara acestor tablite cerate, arheologii au descoperit in zona
urme ale unor asezdri umane si necropole, galerii miniere, unelte de
minerit si o serie de inscriptii in greacd si latind. Activitdtile de
minerit au cunoscut, se pare, un regres dupd padrasirea Daciei de
catre romani, insd retragerea romanilor nu a insemnat totusi
inchiderea minelor din Muntii Apuseni. Existd dovezi arheologice
care sustin ideea continuitatii mineritului pentru extragerea aurului
in aceastd zond pand la cdderea cnezatelor si voievodatelor locale sub
stdpanire ungard. Dupd acest moment, regalitatea maghiarda va
permite colonistilor germani sda exploateze aurul de la Rosia
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Montand, aldturi de valahi si unguri. Stravechea Alburnus Maior
daco-romana devine in Evul Mediu Valea Rosie, fiind cunoscuta sub
mai multe nume: Rubeo Flumine, Rothseifen, Rotbach sau
Verespatak, pentru ca in 1592 sa fie atestatd prima datda sub
denumirea de Rosia Montanal.

Statul roman a preluat exploatarea minelor in anul 1948,
exploatarea zdcamintelor de aur si argint fiind realizatd prin
intermediul Companiei Nationale a Aurului, Cuprului si Fierului si a
firmei Minvest Deva S.A. Exploatarea, care a continuat pana in 2006,
era finantata de statul roman, dar pierderile anuale de milioane de
euro au determinat oprirea mineritului in zond, ceea ce a avut drept
consecinta cresterea somajului la un procent de 90%.

In 1995, Regia Autonoma a Cuprului din Deva a semnat un
acord cu omul de afaceri de origine romand, Frank Timis, pentru ca
ulterior licenta de minerit pentru o suprafata de 23.8823 de kilometri
pdtrati sd fie transferatd de la Minvest Deva S.A. (succesoarea Regiei
Autonome a Cuprului din Deva) cdtre Gold Corporation. Rosia
Montana Gold Corporation este detinutd in proportie de 80% de
compania Gabriel Resources (a lui Frank Timis), in proportie de 19,3
% de guvernul Romaniei, prin Minvest S.A., 0,7% fiind detinut de alti
oameni de afaceri. Planul Gold Corporation este de a relua
exploatarea aurului in minele de la Rosia Montand, creand astfel cea
mai extinsad zond de exploatare din Europa. Acest proiect a starnit un
val imens de controverse care a depdsit granitele Roméaniei.

Opozitia fatd de proiectul Gold Corporation s-a manifestat cu
precddere dupd ce Academia Romand a publicat in 2003 un raport
asupra proiectului de exploatare miniera. Desi Gold Corporation

1 Istoricul Rosiei Montane a fost alcdtuit in urma consultarii urmdatoarelor surse:
Gézdac, C., “Monetary Circulation in Dacia and the Provinces from the Middle and
Lower Danube”, 2010; Piso, 1., “Punct de vedere asupra cercetdrilor de la Rosia
Montand” prezentat Academiei Romane, 2003, pp. 1-3; Bocan, I., Rezumatul Tezei
de Doctorat “Ceramica din Necropolele de la Alburnus Maior”, pp. 1-3;
http:/ /rosiamontana.org/; http://www.descopera.ro/cultura/5690095-intre-a-fi-

si-a-nu-fi-rosia-montana.
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sustine ca va asigura respectarea tuturor reglementdrilor privind
protectia mediului la standarde internationale, Academia Romana a
continuat sd se opuna proiectului, blocand inceperea acestuia.

Este cunoscut faptul ca utilizarea cianurii in industria
metalelor pretioase din Europa este reglementata de legislatia
Uniunii Europene si de legislatiile nationale ale statelor membre. In
Uniunea Europeand se utilizeaza inca lesierea cu cianurd ca tehnica
de extragere a aurului, dar institutiile europene, care acorda o
importantd deosebitd protectiei mediului, au stabilit cele mai stricte
reglementari din lume care fixeazd, printre alte aspecte esentiale, si
concentratiile de cianurda din iazurile (lacurile) de decantare.
Principalele documente care cuprind prevederi referitoare Ila
utilizarea cianurii sunt: Directiva privind managementul deseurilor
miniere (2006/21/CE) din martie 2006 si Directiva privind
prevenirea si controlul integrat al poludrii (96/61/CE), la care se
adauga directivele in domeniul apei, respectiv, Directiva privind
Péanza Freaticd (apele subterane) 80/68/EEC, Directiva cadru privind
Apa, 2000/60/EC, si Directiva subsidiara privind (panza de) Apa
Freatica 2006/118/EC. Directiva privind managementul deseurilor
miniere (2006/21/CE) permite utilizarea cianurii, dar stabileste
limite stricte privind concentratiile maxime de cianurd in apa din
iazurile de decantare. Astfel, potrivit art. 13 (6) al Directivei, pentru
minele existente concentratia trebuie sa scadd la 50 ppm (parti pe
milion sau in alti termeni miligrame cianura pe litru) incepand cu 1
mai 2008, si apoi treptat la 20 ppm pana in 2013 si la 10 ppm péand in
2018. Asadar, in Uniunea Europeand, pe langa directivele care
reglementeaza problema deseurilor toxice in general, existd Directiva
speciald din 2006 care reglementeaza modul de folosire a cianurii in
industria extractivd si care impune respectarea stricta a unor
parametri. La randul ei, industria extractiva a elaborat si se supune
unui cod international - International Cyanide Management Code /
Codul International de Management al Cianurii - un document care
sustine si promoveaza utilizarea responsabild a cianurii in mineritul
aurifer, pentru a reduce la minimum efectele asupra mediului si
sdndtatii oamenilor.
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In incercarea de a convinge ca folosirea tehnologiei pe bazi
de cianura se va face in conditii de maxima sigurantd, Gold
Corporation a publicat o serie de rapoarte pe aceastd temd, in special
pe site-ul oficial al companiei. Compania insistd asupra faptului cd a
elaborat un “Plan de Management al Cianurii” foarte detaliat care
este in conformitate cu Codul International de Management al
Cianurii (mentionat mai sus). Acest Plan descrie amanuntit masurile
pe care compania le va aplica in scopul reducerii la minim a
riscurilor cu care s-ar putea confrunta mediul inconjurator, angajatii
si comunitatile invecinate ca urmare a folosirii compusilor cianurii in
procesul de extractie a aurului. In acest sens, Gold Corporation
asigurd cd va achizitiona cianurd de sodiu doar in forma solida,
fabricatd exclusiv de producatori semnatari ai Codului International
de Management al Cianurii. In procesul tehnologic, cianura va fi
dozatd prin sisteme automate, evitind manipularea acesteia direct de
catre personalul angajat. Uzina va dispune de o cuvd betonata care
are capacitate de captare a oricdror scurgeri accidentale (capacitate
de 110%). Gold Corporation sustine, de asemenea, cd cianura va fi
folosita cu respectarea procentelor impuse de legislatia Uniunii
Europene privind exploatarea minierd, legislatie care, asa cum s-a
mentionat anterior, permite folosirea cianurii in proportie de 10 ppm.
Astfel, dupa extragerea aurului si argintului din minereu, o mare
parte din cianurd va fi recuperatad si refolositd in procesul tehnologic.
Inainte de a pardsi uzina de procesare, sterilul va trece printr-o
instalatie de denocivizare care va reduce continutul de cianura la 5-7
mg/1 (5-7 ppm), mult sub limitele impuse de legislatia din Romania
si cea din Uniunea Europeand, asigurandu-se (dupd cum pretinde
Gold Corporation) cel mai mic nivel posibil de contaminare. Restul
cianurii, sustine din nou firma, va fi neutralizat printr-un procedeu
modern, iar apa contaminatd va fi deversata intr-un iaz de decantare
special amenajat in jurul cdruia se va construi un dig. Digul, care ar
avea 185 metri inaltime si aproape 600 de metri lungime, va fi
construit pentru a rezista unui cutremur de 8 grade pe scara Richter
(dar ce s-ar intampla dacd un eventual cutremur ar depasi 8 grade,
lucru care nu este nici imposibil, si nici cu totul iesit din comun, daca
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ne gandim ca cel de la Fukushima din Japonia a avut 9 grade!) si
chiar si unor furtuni extrem de puternice. Reprezentatii Rosia
Montand Gold Corporation au dat aceleasi asigurdri si la Cluj, cu
ocazia participdrii la workshop-ul pe tema “Mediu - cercetare,
protectie, management”, desfadsurat in cadrul Conferintei
internationale ,Environment & Progress 2009” subliniind si de data
aceasta cd proiectul de exploatare minierd de la Rosia Montana
respectd toate exigentele internationale, firma fiind prima din Europa
care a adoptat Codul International de Management al Cianurii.

Cu toate aceste asigurdri, Academia Romana si-a exprimat
ingrijorarea cu privire la exploatarea miniera pe baza de cianuri si a
invocat incdlcarea unor reglementdri ale Uniunii Europene, inclusiv
Directiva privind Panza de Apa Freatica (80/68/EEC), exprimandu-
si clar opinia ca cianura sda nu fie utilizatd deloc si invocand
Conventia de la Berlin din 2001 care interzice utilizarea tehnologiei
pe baza de cianura. Aceeasi pozitie a fost luatd de Parlamentul
European, care in mai 2010 a votat o rezolutie prin care solicitd
interzicerea generald a tehnologiilor de minerit pe baza de cianuri in
Uniunea Europeand, pand la sfarsitul anului 2011, in vederea
prevenirii unor catastrofe ecologice precum cea din 2000 de la Baia
Mare. in Rezolutie se arata cd , aceasta este singura modalitate sigura
de protejare a resurselor noastre de apa si a ecosistemelor impotriva
poludrii cu cianuri in urma activitatilor miniere”. In plus, Comisia si
statele membre nu ar trebui “sa sustind, direct sau indirect, niciun
proiect de minerit care implicd utilizarea de tehnologii pe baza de
cianuri in Uniunea Europeand pand cand se va aplica interdictia
generald si nici sd nu sustind astfel de proiecte in tdri terte”
(http:/ /www.mediafax.ro/social/), dupd cum se recomandd in
rezolutie.

De asemenea, eurodeputata Renate Weber, initiatoarea
motiunii de rezolutie, atrage atentia cad rezolutia este defavorabilad
proiectului Rosia Montand. Renate Weber considerd ca “rezolutia
adoptatd este un semnal extrem de puternic transmis de Parlamentul
European, in legdtura cu modul in care trebuie sa se faca mineritul in
Europa. ... Pentru cd existd posibilitati alternative de a face minerit
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fara a utiliza cianura, o substantd extrem de daundtoare, nu numai
pe termen scurt, dar si pe termen lung”. In finalul rezolutiei, se
recomandd incurajarea “reconversiei industriale a zonelor in care a
fost interzis mineritul pe baza de cianuri, prin intermediul unui
sprijin financiar adecvat pentru sectoarele industriale nepoluante,
pentru energia regenerabila si turism”.
(http:/ /www.mediafax.ro/social/)

Ceea ce rdmane in continuare de analizat, dupa ce au fost
prezentate opiniile principalilor opozanti, si anume Gold
Corporation, pe de o parte, si Academia Romand impreund cu
organizatiile de mediu, pe de alta parte, este modul in care a reflectat
mass-media aceastd confruntare si care este rolul pe care mass-media
l-a jucat in cadrul acestei campanii pentru salvarea Rosiei Montane,
si asa greu incercate pe parcursul atator ani de exploatare minierd
fara masuri speciale de protectia mediului. Mass-media a publicat
sau difuzat la televiziune si pe site-urile de pe internet un numadr
impresionant de materiale cu privire la Rosia Montand, prezentand
atat punctul de vedere al Gold Corporation si rapoartele acesteia
referitoare la masurile de siguranta ultramoderne (!) prevazute in
cadrul procesului tehnologic de exploatare auriferda pe baza de
cianuri, cat si punctul de vedere al “taberei” adverse. Dintre
reprezentantii mass-media care s-au implicat cel mai activ in aceasta
campanie, se remarca in primul rand publicatia cu aparitie
sdptdamanald, Formula As si postul national de televiziune TVR1 (care
si pe parcursul redactdrii articolului de fatd continua sa difuzeze
clipurile publicitare realizate de Gold Corporation!).

Dintre cele doud componente mass-media, revista Formula As
s-a angajat in mod clar in tabdra Academiei Romane si a organizatiei
“Alburnus Maior”, militdnd pentru stoparea proiectului si salvarea
patrimoniului natural si arheologic al comunitdtii de la Rosia
Montand, combadtand de fiecare data diversele tipuri de argumente
aduse de adeptii Gold Corporation si, implicit, ai proiectului de
exploatare minierd. Campania pentru Rosia Montand este una dintre
campaniile cele mai lungi si sustinute de cdtre revista. Jurnalistul Ion
Longin Popescu afirma ca: “... Formula As este publicatia care a pus

151



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

acest subiect pe harta interesului national inca din anul 2002. Cititorii
stiu ca modalitdtile publicistice prin care am dus aceastd campanie
au fost diverse. La cele peste 2500 de pagini de interviuri si editoriale
publicate de subsemnatul (L.L. Popescu), se adauga alte sute de
pagini de reportaje realizate de multi dintre colegii reporteri”
(Formula As nr. 1000, 2011: 3). Ca asa este, se poate verifica foarte
usor prin accesarea pe internet a arhivei Formula As pentru a citi
numere mai vechi sau mai noi ale revistei. Se poate remarca faptul ca
Formula As nu doar a prezentat argumentele pro si in special contra
proiectului, insistind asupra dezavantajelor acestuia (principalul
dezavantaj fiind ca profitul care ar reveni statului in urma exploatarii
miniere ar fi mult prea mic in comparatie cu efectele uriase,
devastatoare asupra mediului si patrimoniului istoric de la Rosia
Montand), ci a adus argumente pentru a combate actiunile vadite de
dezinformare ale Gold Corporation si ale sustinatorilor acesteia.

De pildd, unul dintre argumentele prin care se incearca sa se
manipuleze opinia publicd este acela potrivit caruia concentratia de
cianurd din apa iazului de decantare va fi atat de mica, incat se va
putea chiar bea (!) apa din acel iaz. Afirmatia a fost facutd de fostul
ministru al mediului, Borbely Laszlo, in decembrie 2011, in contextul
discutiei pe tema avizului de mediu solicitat de Gold Corporation.
Declaratia a fost facutd la emisiunea “Dupd 20 de ani” de la ProTV,
iar ministrul a afirmat cd o decizie in legaturd cu investitia miniera va
fi luata la sfarsitul lunii ianuarie (2012). Totodatd, ministrul a fost
intrebat despre riscul poluarii cu cianuri si acesta a raspuns prompt
cd nivelul admis in Statele Unite este de 50 de unitati (adicd, mai
exact ppm sau mg/l), in Uniunea Europeana este de 10 unitati, iar la
Rosia Montana va fi de 3 unitati. Practic, Laszlo Borbely ofera ca
sigurd informatia despre nivelul de 3 mg/1 de cianurd, desi este stiut
taptul cd in august 2011, doar cu cateva luni inainte de emisiunea de
la ProTV, solicitase reducerea concentratiei de cianura la mai putin
de 5 ppm (sau 5mg/1), afirméand intr-o conferintd de presa ca nu este
de acord cu concentratia propusa de investitor si ca “O sad vedem la
ce variantd ajungem”. Ca raspuns la solicitarea ministrului mediului,
Horea Avram de la Gold Corporation a facut urmadtoarea afirmatie:
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“Firma are in prezent planificat sd foloseasca un continut de cianura
de 5-7 miligrame pe litru. Dupa solicitdrile ministerului, am discutat
cu expertii nostri si am analizat posibilitatea de a reduce continutul
de cianurd la un maxim de 3 mg/litru. Desigur, acest lucru implica
costuri semnificative” (AFP, 2011, http://www.ziare.com/rosia-
montana/ gold-corporation). Asadar, era vorba doar de o posibilitate,
si nu despre o certitudine, asa dupd cum singur spunea
reprezentantul Gold Corporation, insa Laszlo Borbely este sigur ca
nivelul va fi de 3 mg/l. Mai mult decat atat, ministrul (pe atunci)
spunea ca va bea apd din lacul de decantare, in conformitate cu
acelasi tip de argumentare bazat pe o logica defectuoasa (si cel putin
bizard). Desi mai devreme sustine ca sigura informatia referitoare la
concentratia de cianurd, rdspunsul sdu incepe cu un “daca”. “Daca
aceste prevederi vor fi respectate, dacd respecta aceasta procedura
care inseamnd, vd repet, cea mai moderna instalatie din Europa,
atunci da”  (http://ovidiuzara.wordpress.com/2011/12/page/?2;
http:/ /www.mediafax.ro/social).

Reactiile la aceastd declaratie nu au intarziat sa apara. Au fost
reactii ale unor jurnalisti si ale unor ONG-uri de mediu maghiare din
Romania. Numadrul 1000 al Formulei As din decembrie 2011, aparut
la scurt timp dupd emisiunea difuzatd la ProTV, prezintd aceste
reactii, intr-un articol semnat Ion Longin Popescu. Scrisoarea
deschisd a 70 de ONG-uri maghiare din Romania, desi adresatd
ministrului culturii, Kelemen Hunor, se aplica desigur si lui Laszlo
Borbely. Aceastd luare de pozitie este formulata astfel: “Declaram ca
atitudinea lui Kelemen Hunor (in fapt aceeasi cu cea a lui Laszlo
Borbely), in calitatea sa de vicepresedinte al UDMR, ..., si in calitate
de ministru, este intolerabild si rusinoasa. Dorim sa ne delimitam
ferm de pozitia prin care Kelemen Hunor sprijind proiectul minier de
la Rosia Montand. Credem cd prin pozitia adoptatd in acest moment,
Kelemen Hunor compromite imaginea intregii comunitati maghiare
din Romania, si nu ne reprezintd!” (Formula As nr. 1000, 2011: 2).
Daca ONG-urile se exprimd in acesti termeni numai cu privire la o
atitudine, ce ar putea spune despre o declaratie ca cea a ministrului
mediului? Ion Longin Popescu descalificd la randul sdu afirmatia
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facutd de ministrul mediului si sustine cad: “Borbely stie prea bine ca
nu va ajunge sa guste din lesia plind de metale grele, sau, daca va
ajunge, de acolo i se va trage sfarsitul. ... Povestea cu bautul apei sau
scaldatul in iazurile de decantare face parte din arsenalul
propagandistic fdrd frontiere al corporatiilor miniere, aplicat “cu
succes” pretutindeni in lume, unde localnicii, derutati si neinformati,
au crezut in povesti”. Jurnalistul oferd in acest sens un exemplu de
manipulare de la o televiziune din Turcia, unde intr-un documentar
este prezentat un grup de mineri care, “sub amenintarea concedierii,
sunt obligati sd se scalde...intr-un astfel de iaz... La nici un an dupa
aceea, mai mult de jumadtate dintre ei aveau deja cancer si alte boli
infricosdtoare” (Formula As nr. 1000, 2011: 2). Exemplele din aceasta
categorie nu mai necesitd niciun fel de comentariu.

Din pdcate, afirmatiile fostului ministru al mediului, Laszlo
Borbely, nu sunt singurele de acest gen. La randul sdu, presedintele
Romaéniei, desi prerogativele constitutionale (si practica discursului
politic de calitate) nu i-o permit, si-a exprimat clar adeziunea fata de
proiectul minier. In aceeasi emisiune de la ProTV, “Dupa 20 de ani”,
in septembrie 2011, cu catva timp inaintea celei la care participase si
Laszlo Borbely, presedintele a afirmat ca exista o “psihoza a cianurii”
pe care specialistii o combat si a dat la randul sdu asigurdri cu privire
la cantitatea micd de cianura care va rezulta in urma extragerii
aurului: “Din informatiile pe care le am de la Ministerul Economiei,
in contract, nivelul de poluare cu cianuri in apa deversata este de 5
pérti pe milion” (iar potrivit afirmatiilor lui Borbely, din decembrie
viitor, chiar mai mici, si anume 3 ppm!). Pentru a spulbera orice
urmd de neliniste sau indoiald cu privire la toxicitatea cianurii,
presedintele ofera un termen de comparatie pentru a sublinia cat de
inofensiva va fi cianura: “Spun specialistii, mai putin decat intr-o
cafea. Dacd se va deschide aceastd exploatare , o sd-i invit pe acesti
specialisti sda bea apd din separatoarele de la Rosia Montand”.
(http:/ /www.business24.ro/articole/cianura+rosia+montana)

Afirmatia potrivit cireia cafeaua contine cianurad de sodiu nu
este fundamentata stiintific. Un cercetdtor roman, Raul C. Muresan,
de la Institutul Roman de $tiinta si Tehnologie din Cluj-Napoca,
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sustine ca acesta este un argument fals pe care Gold Corporation si
sustindtorii sdi l-au acreditat. Raul C. Muresan afirma ca nu exista
nicdieri in lume niciun studiu si nicio madsurdtoare care sa ateste ca in
cafea se gdseste cianura de sodiu. Omul de stiintd roméan mai afirma
cd acesta este de fapt unul dintre argumentele preferate ale
companiilor miniere, in general, de care se foloseste si Gold
Corporation. Studiile stiintifice mentionate pe site-urile diverselor
companii miniere la nivel international (precum “Newmont Mining
Corporation” sau “Kingstate Consolidated Limited”) nu contin
informatii cu privire la continutul de cianurd de sodiu din cafea.
Ceea ce rezulta sigur din aceste studii, dupda cum aratd Raul
Muresan, si in special din studiile lui Ronald Eisler (1991) sau Eric E.
Conn (1980) este ca cianura de sodiu rezultatd din minerit nu este
nici pe departe similard, nici madcar in concentratii mici, compusilor
cianogenici prezenti in anumite plante din naturd. De asemenea, din
studiile lui Ronald Eisler, citat de Raul Muresan, rezulta ca anual
sunt eliberate in atmosferd peste 20.000 de tone de acid cianhidric de
la exploatdrile miniere de aur. Desigur ca Gold Corporation nu
mentioneaza nimic despre acidul cianhidric eliberat in atmosfera!
Acelasi Ronald Eisler intr-un studiu din 2004 (vezi FEisler &
Wiemeyer), la care face referire in continuare Raul C. Muresan, arata
cd pestii sunt sensibili la cianurd in concentratii de microgram pe
litru, adicd de o mie de ori mai mici decat concentratiile de miligram
pe litru (ppm) ale solutiilor de cianura care urmeaza sa fie deversate
in iazul de decantare de la Rosia Montana. In legitura cu cantitatea
enormd de cianurd care va fi folositd in exploatarea aurului, si-a
exprimat ingrijorarea si co-presedintele Miscarii Verzilor, Remus
Cernea. Acesta atrage atentia asupra dimensiunilor extraordinar de
mari ale proiectului, iazul de decantare urménd sd se intindd pe sute
de hectare, iar cantitatea de cianura folosita ridicAndu-se la 12.000 de
tone pe an (de 12 ori mai mult decat anuala de 1000 de tone folosita
la minele de aur din Europa). Intrebarea care apare firesc este aceea
daca profitul foarte mic al statului de pe urma exploatdrii miniere
meritd demararea acestui proiect gigant (cea mai mare mind de aur
din Europa) care implicd riscuri uriase, greu sau chiar imposibil de

155



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

prevdzut si controlat, pentru mediul inconjurdtor si pentru oameni.
Prin comparatie, iazul de decantare de la Rosia Montana va fi de zece
ori mai mare decat cel de la Baia Mare unde accidentul ecologic din
2000 a avut consecinte dezastruoase. Atunci, in raurile Lapus si Tisa
s-au scurs 100 de tone de substante toxice, in urma ruperii unui baraj
de la iazul de deversare. Peste 1000 de tone de peste au fost afectate
pe o suprafatd de 500 km iar apa potabild, pentru aproximativ 2
milioane de oameni din zond, afectatd. La momentul cAnd a avut loc
accidentul din Baia Mare nu s-a aplicat nicio sanctiune penala sau
contraventionald administratorilor companiei Aurul. In schimb,
Roménia are incd de pldtit Ungariei o sumd de peste 100 milioane de
dolari cu titlu de despagubiri pentru daunele ecologice provocate de
accidentul cu cianuri (http:/ /www faracianura.ro/
punct vedere_final pdf). Dacd un asemenea dezastru a putut avea loc
atunci, cu un proiect de dimensiuni mult mai mici, atunci ne putem
doar imagina ce s-ar putea intampla la Rosia Montand, in
eventualitatea unui accident!

Alte argumente aduse in sprijinul Gold Corporation sunt si
acelea potrivit carora existd alte mine de aur in Europa (in Suedia si
Finlanda) care folosesc cianuri, cd Rosia Montand este deja “un
dezastru ecologic” si cd in zond oricum nu se poate face turism.

In privinta primului argument, se poate lesne intelege de citre
oricine cd situatia de la Rosia Montana nu este comparabild cu cea
din nordul Scandinaviei. In primul rand, minele din acea zona sunt
mult mai mici decat proiectatul gigant de la Rosia. In al doilea rand,
minele din Suedia si Finlanda sunt situate in tundra de la cercul
popular, o zona foarte intinsa si cu o densitate a populatiei foarte
micd, asadar impactul este total diferit fatd de cel de la minele din
Apuseni. De pildd, mina finlandeza se afla langa Kittild, in provincia
Laponia care are o suprafatd de 98.984 km? (de 16 ori mai mare
comparativ cu judetul Alba) si o populatie de 180.000 de locuitori
(jumatatea locuitorilor judetului Alba), ceea ce inseamnd o densitate
de 2 locuitori pe km?2. Judetul Alba se intinde pe 6.242 km? si are o
populatie de 380.000 de locuitori, rezultind o densitate de 61
locuitori pe km?, adicd de treizeci de ori mai mare decat in Laponia.
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In al treilea, si nu in ultimul rand, trebuie avut in vedere ci in
bazinele Ariesului, Crisului Alb si Muresului, locuiesc peste un
milion de roméani, multi fard apa potabilad suficienta pentru ei insisi si
gospodariile lor. Sa ne gdndim ce s-ar intdmpla cu acesti oameni daca
panza freatica, fantanile si alte surse de apd potabild din zona ar fi
poluate!

Referitor la faptul cd Rosia Montana este deja “un dezastru
ecologic”, argumentul nu se sustine, deoarece trebuie avuta in vedere
poluarea existentd din vremuri stravechi (apa acidda din vechile
galerii de exploatare) si poluarea cauzatd de exploatarea in cariera
deschisa a masivului Cetate, existind de pe vremea regimului
comunist, din 1970. Per ansamblu, zona poluata care existd acum este
cu mult mai mica decat zona care ar fi distrusa de Gold Corporation.
lar, in privinta faptului ca nu exista turism la Rosia Montana
(turismul fiind din pdcate mult prea putin dezvoltat pentru intreaga
tard si potentialul ei!), afirmatia poate fi infirmatd, cel putin partial,
avand in vedere ca la festivalul “FanFest” organizat aici vin anual
cateva mii de turisti, fapt recunoscut chiar si de Gold Corporation
(care sustine pe site-ul sdu oficial cd muzeul mineritului deschis de
companie a atras intr-un singur an 10.000 de turisti). Considerand cu
circumspectia cuvenita aceste cifre, totusi nu trebuie sa se renunte la
ideea reconversiei industriale si a dezvoltdrii turismului in zond, fapt
recomandat si de rezolutia Parlamentului European prin care se cere
interzicerea mineritului pe baza de cianuri in Europa (despre care s-a
discutat mai sus). Despre toate aceste argumente pro si contra, presa
scrisda si vorbitd s-a pronuntat pe larg, reflectind opiniile celor
implicati in aceastd campanie.

Punctul culminant al acestei campanii a fost atins la sfarsitul
lunii ianuarie 2012, cand in Bucuresti au avut loc ample manifestatii
de strada impotriva proiectului de exploatare miniera a Gold
Corporation. Formula As a relatat pe larg in paginile sale despre
aceste manifestatii, publicand inclusiv indemnul organizatorilor de a
participa in 28 ianuarie la manifestatiile din cadrul campaniei Salvati
Rosia Montana. Informatii despre aceste manifestatii se regasesc si pe
site-ul catorva publicatii de pe internet. Ulterior acestui moment,
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Campania a continuat si s-a mentinut la cote inalte si pe parcursul
lunilor februarie-martie 2012.

Un moment inedit si surprinzdtor a fost reprezentat de
emisiunea difuzata de TVR1 (canalul de televiziune care prezinta cel
mai des clipurile publicitare ale Gold Corporation) in data de 23
februarie anul curent. Emisiunea cu titlul “Judeca Tu” s-a constituit
intr-o dezbatere pe tema exploatdrii miniere de la Rosia Montana si a
gdzduit reprezentanti ai ambelor tabere. Dezbaterea moderata de
Mihai Radulescu si Ramona Avramescu a iesit din tiparele obisnuite
capdtand dimensiunile unui adevdrat eveniment. Desi la emisiune
nu au participat nici ministrul mediului (de atunci), Borbely Laszlo,
si nici ministrul culturii, Kelemen Hunor, interventiile participantilor
au transformat emisiunea intr-un punct de referintd al campaniei
pentru Rosia Montana. Intrebarea pe care s-a axat emisiunea a fost
“Ce reprezinta pentru dumneavoastrd Rosia Montand?”, iar
rdspunsurile pro si contra s-au structurat intr-o adevarata
“radiografie” a acestui caz, fara de care nu se va mai putea vorbi
despre Rosia. Au fost prezentate un interviu cu Séanziana Popa
(fondatoarea revistei Formula As) si interventii ale sustinatorilor
Rosiei Montane, si anume: Eugen David, presedintele Asociatiei
Alburnus Maior, Stefania Simion (consilier juridic al Asociatiei
Alburnus Maior), Stefan Balici (vicepresedinte al asociatiei
Arhitecturd, Restaurare, Arheologie), Cosmin Popa (cercetdtor la
Institutul de Istorie Nicolae lorga). Pentru echidistantd, au fost
prezentate si imagini cu localnici care “cer” locuri de muncd, precum
si interventiile contra pe care le-au avut Dragos Tanase (presedintele
Gold Corporation), Marin Anton (secretar de stat la Ministerul
Mediului), Vasile Timis (secretar de stat la Ministerul Culturii).

Probabil unul dintre punctele forte ale emisiunii a fost acela ca
a dezvaluit o serie de afirmatii false pe care le-a descoperit Stefania
Simion, in raportul Comisiei de Avizare Tehnica (CAT) de la
Ministerul Mediului, comisie condusa chiar de Marin Anton, si in
baza cdruia ar trebui sd se acorde avizul de mediu. Potrivit acestui
raport “Pe Valea Cornei s-au observat constructii izolate care se
suprapun pe amprenta iazului de decantare” (Raportul CAT citat in
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Formula As nr. 1009, 2012: 19). Din nou se poate remarca bizareria
logicii pe care se intemeiaza aceasta formulare a Comisiei. Pe langa
faptul ca nu este vorba de constructii izolate, ci de 250 de case, doud
biserici si trei cimitire (!) (care ar urma pur si simplu sa dispara daca
se amplaseazd acolo iazul de decantare) se poate observa cd, potrivit
acestei formuldri, ar rezulta cd aceste constructii existente acolo de
cateva sute de ani, deci cu mult inainte de proiectatul iaz, se
suprapun ele peste amprenta iazului si nu invers! O altd observatie
se referd la fauna din zond. Potrivit acestui raport: “Nu au fost
observate exemplare de animale sdlbatice ... cu exceptia unor cazuri
izolate de veverite” (Raportul CAT citat in Formula As nr. 1009, 2012:
19). Aceste formulari din raportul Comisiei de Avizare Tehnica si
atitudinea secretarului de stat de la Ministerul Mediului, Marin
Anton, l-au determinat pe Mircea Toma (directorul Agentiei de
Monitorizare a Presei “Active Watch”) sa afirme: “Domnul Anton
ilustreaza foarte bine teoria manipuldrii. Ne aflam in fata unui
ministru al mediului care face elogiul cianurilor. Faptul cd ascult un
astfel de demnitar aparand o investitie care va distruge mediul, ma
face sda cred cd trdiesc intr-o lume cu totul strdina de valorile
europene” (Formula As nr. 1009, 2012: 19).

De asemenea, acelasi Mircea Toma a sintetizat cel mai bine
esenta fenomenului Rosia Montand, cand a spus ca: “Rosia Montana
este cel mai gigantic proiect de manipulare a opiniei publice din
ultimii 20 de ani, cea mai impresionantda forma de control al
constiintei publice pe care a trdit-o Romania”( Formula As nr. 1009,
2012: 19).

Dezbaterea organizata la TVR1 este importantd si pentru
consecintele sale. O prima consecintd este aceea cd emisiunea “Judeca
Tu” a starnit reactia a mii de oameni care si-au exprimat opinia cu
privire la proiectul Rosia Montana si cu privire la profesionalismul
moderatorului Mihai Radulescu, apreciat pentru obiectivitatea si
buna cunoastere a subiectului dezbatut, dar si pentru curajul de care
a dat dovada realizdnd o astfel de emisiune. O altd consecinta
importantd a fost demisia secretarului de stat din Ministerul Culturii,
Vasile Timis, care se pare ca nu a dorit sa semneze descdrcarea de
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sarcind arheologicd de la Rogsia Montani. In fine, o altd consecints
este si aceea ca o sutd de ONG-uri au cerut demiterea lui Marin
Anton (secretarul de stat de la Ministerul Mediului). In scrisoarea
adresatd primului-ministru (incd la acea vreme) Mihai Razvan
Ungureanu, la inceputul lui martie 2012, se arata: “... d-1 Anton, in
calitatea sa de presedinte al CAT, a afirmat cd cianurile nu reprezinta
niciun pericol si, in consecintd, proiectul propus de RMGC (Rosia
Montana Gold Corporation) nu pune, per ansamblu, niciun fel de
probleme pentru mediu sau pentru sandtatea oamenilor. Confruntat
cu cifre concrete, referitoare la cantitatea enorma de acid cianhidric
emis in aer, d-I Anton si-a dovedit incompetenta, atat prin
aiuritoarea afirmatie cd emisiile de acid cianhidric nu reprezinta o
problemd de mediu, cat si prin necunoasterea continutului
mentionat, pe care ar fi trebuit sa-l1 evalueze. Asadar, d-1 Anton, ca
reprezentant al autoritdtilor, nu ia in seamd cifrele relevante si
ingrijoratoare pe care chiar compania RMGC le pune la dispozitie,
considerand proiectul mai putin problematic decat afirma titularul
insusi!” (Formula As nr. 1009, 2012: 19).

Campania pentru Salvarea Rosiei Montane a mai facut un pas
inainte odata cu reafirmarea sprijinului de care se bucura din partea
organizatiilor de mediu din Ungaria. Formula As a publicat un
fragment din Proclamatia Verzilor, adoptata la Congresul National al
Organizatiilor de Mediu si Protectia Naturii din Ungaria, desfdsurat
intre 15-18 martie 2012, la Kiskunhalas. Organizatiile de mediu se
opun ferm demardrii proiectului de la Rosia Montand subliniind
consecintele devastatoare asupra mediului. “Dupa 12 ani de la
catastrofa de la Baia Mare este inacceptabil ca la Rosia Montana sa se
pregdteasca deschiderea celei mai mari cariere pentru extragerea
aurului, bazata pe tehnologia cu cianuri, din Europa. ... Proiectul
propus de RMGC este deosebit de daundtor din punct de vedere al
poludrii si distrugerilor, implicind riscuri cu un grad mult prea
ridicat. Ar fi exploatati, si, practic, eliminati patru munti din jurul
localitatii, 1dsand in urmé cratere cu suprafete de sute de hectare. In
cadrul exploatdrii, se vor acumula peste 215 milioane de tone de
deseuri contaminate cu metale grele si cianuri, care ar fi stocate intr-o
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vale, in spatele unui baraj de piatrd, de 185 metri indltime. Pe o
suprafata de 360 de hectare se formeaza un iaz de decantare, care nu
va fi impermeabilizat. Deseurile astfel depozitate vor polua apele de
suprafatd si panza freaticd. In cazul unei avarii a barajului, deseurile
periculoase pot produce poludri catastrofale ce ar afecta si Ungaria.
In consecints, proiectul minier de la Rosia Montani este inacceptabil.
Tehnologia bazata pe cianuri - conform recomandarii Parlamentului
European - trebuie interzisd pe intreg teritoriul Uniunii Europene”
(Formula As nr. 1012, 2012: 2).

In prezent, campania pentru salvarea Rosiei Montane
continud, reprezentantii organizatiilor de mediu, Asociatia Alburnus
Maior si de altfel toti cei implicati in aceastda campanie, indreptandu-
si atentia (si speranta) cdtre noul guvern, care poate va opri acest
proiect pentru totdeauna. Fara a-si fi atins scopul, campania a facut
totusi pasi destul de importanti pentru salvarea patrimoniului
natural si arheologic de la Rosia Montana amenintat cu disparitia de
proiectul minier al Gold Corporation. Dincolo de toate argumentele
pro sau contra acestui proiect, un fapt rdmaéne sigur si este cu
neputintd de tagaduit, si anume, impactul asupra mediului si asupra
vestigiilor arheologice este cu mult mai mare decit eventualele
avantaje (teoretice) ale exploatdrii, implicand distrugerea a 4 dealuri
muntoase (prin decopertare), a unei biodiversitati bogate care ar
trebui in fapt protejate, a galeriilor romane vechi de 2000 de ani, a
douad biserici, trei cimitire si 250 de locuinte si defrisarea a 250 ha de
padure cu tot cu flora si fauna.

Probabil cel mai potrivit mod de a incheia articolul de fata este
prezentarea unui fragment din analiza unui economist cunoscut si
apreciat din Canada, academicianul Yvan Allaire, membru al “Royal
Society of Canada”. Yvan Allaire subliniaza faptul ca in tdrile in curs
de dezvoltare, resursele naturale actioneazad ca un “magnet” pentru
firmele straine “in cdutare de materii prime ieftine”, iar contractele
negociate cu aceste firme “sfarsesc prin a aduce putine beneficii reale
si durabile tarilor respective, dar imbogdtesc din plin companiile
strdine. Daunele colaterale aduse mediului, deteriorarea stdrii de
sdndtate a angajatilor, precum si dislocarea comunitdtilor din
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proximitatea exploatdrii sunt negate, minimizate, contestate prin
campanii de relatii publice ... In tarile dezvoltate, bogate in materii
prime, cum sunt Canada si Australia, proiecte controversate pentru
efectele lor asupra mediului natural si social sunt blocate in mod
regulat, neludndu-se in considerare eventualele beneficii economice”.
Referitor la proiectul Rosia Montana pe care il ia in discutie, Yvan
Allaire atrage atentia ca exploatarea minierd “va transforma o mare
zond geograficd intr-un veritabil peisaj lunar. In plus, o mostenire
straveche, a unei civilizatii timpurii, un adevarat certificat de nastere
daco-roman al poporului roman, este in primejdie de a disparea. In
multe tari, aceste fapte singure ar fi suficiente pentru respingerea
proiectului!” (Formula As nr. 1018, 2012: 2). Acest ultim argument
adus in favoarea salvdrii Rosiei Montane, prezentat in formularea
reputatului economist canadian, ar putea fi totodatd si concluzia
raportului final al Comisiei de Avizare Tehnicda din Ministerul
Mediului cu privire la proiectul de exploatare minierd de la Rosia
Montana.
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THE APPLICATION OF THE PRINCIPLE OF
ELIGIBILITY IN THE REPUBLIC OF MOLDOVA

Natalia SAITARLI *

Abstract

As the real existence of the society is based on a structure and political
democratic governance there should be respected certain basic rules or
principles. In a law state, the local public governance, is carried out on the
basis of the following principles: local autonomy, eligibility, decentralization
of public services and consulting the citizens on the issues of special
interest.

Namely the principle of eligibility confers the local democracy its dimension
signifying the society transition to a qualitatively new stage, which meets
the requirements of the rule of law.

As long as the Constitution states a principle it shall be strictly respected,
first by those who have adopted it, and second by those who have to enforce
it and, not least, by all citizens.

Keywords: democracy, principle of eligibility, electorate, mayor, local
councilors

Orice stat isi organizeaza un sistem propriu de administratie
publicd. Cu toate acestea, in mod traditional, in acest sistem intra:
autoritdti centrale de competentd generald si speciala si autoritati
locale, organizate in unitatile administrativ-teritoriale.

Dupa cum mentioneaza prof. I. Alexandru, in fiecare tara si in
tiecare moment al istoriei, regimul administrativ este rezultatul unei
serii de cauze, in cea mai mare parte exterioare lui: el reflectd regimul
politic, economic, social al poporului in care el se aplicd. Fara
indoiald, orice sistem administrativ are in el o anumita parte de
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mostenire, de traditie, care {i este inerenta, de aceea nu trebuie sa
uitdm sa il analizdm in functie de timpul si mediul in care exista si
din care a iesit.1

La fel si Republica Moldova, dupad dobandirea independentei
(la 27.08.1991), ca stat suveran si independent, unitar si indivizibil, si-
a instituit propriul sistem de administratie publicd, luadnd in
consideratie traditiile istorice si cerintele actuale fatd de o
administratie moderna. In acest sistem au fost incluse autorititi noi
care nu au existat in sistemul sovietic, cum ar fi: institutia
Presedintelui Republicii si institutia primarului. Sovietul Ministrilor
a fost inlocuit cu Guvernul, iar sovietele locale cu consiliile locale.

Una din intrebarile cele mai controversate din literatura de
specialitate la acest capitol, in opinia prof. Maria Orlov, este:
autoritdtile publice locale autonome si descentralizate, alese de
corpul electoral, sunt organe de stat sau nestatale, o data ce este cert
cd ele participd intr-o formd sau alta la realizarea functiei executive a
statului. Cea mai simpld deosebire dintre organele statale si cele
nestatale, mentioneaza autoarea, este ca primele sunt infiintate de
cdtre stat in scopul realizdrii functiilor sale, pe cand cele nestatale nu
sunt infiintate de cdtre stat, dar pot contribui la realizarea anumitor
functii ale statului? in aceeasi ordine de idei, prof. Alexandru
Negoitd, definind notiunea de administratie publicd, mentioneaza ca
aceasta este mai largd decat notiunea administratiei de stat pentru ca
o cuprinde pe aceasta dar include si administratia locald care priveste
direct anumite dezmembraminte ale statului cum sunt comunele,
oragele si judetele, precum si organizatii de stat distincte cum sunt
regiile autonome, institutiile social-culturale s. a.® La randul sau,
prof. Aurel Simboteanu mentioneazad ca administratia publica locala
este o parte componentd a oricarui sistem national de administratie
publicd, constituit din autoritdti distincte de organele de stat. Niciun

1Ioan Alexandru, Administratia publicd, Bucuresti, 1999, p. 70.
2 Orlov M., Belecciu $., Drept administrativ, Chisinau, 2005, p. 60.
3 Alexandru Negoitd, Drept administrativ, Galati, 1998, p. 6.
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stat nu este singurul gestionar al serviciilor publice. O parte din ele
sunt luate sub gestiunea colectivitatilor locale®.

Dupa cum vedem, toti acesti autori sunt de parerea ca
autoritatile publice locale fac parte din sistemul national de
administrare publicd, chiar daca au anumite trasaturi specifice de
organizare si functionare prin care se deosebesc de autoritdtile
centrale ale statului. Impartisim pe deplin si noi acest punct de
vedere.

In acelasi timp, in literatura de specialitate intalnim si astfel de
opinii: colectivitatile locale (intr-un sens restrans) ca autoritati
administrative destinate sd administreze interesele publice locale ale
acestora constituie autoritatile publice reprezentative locale’. Astfel,
in virtutea principiilor autonomiei locale si a descentralizarii
serviciilor publice, autoritatile publice locale nu se prezinta ca
autoritdti ale statului care sd exercite prerogativele sale, atributiile lor
constau in administrarea treburilor unitdtilor administrativ-
teritoriale®.

Un rdspuns argumentat si fara echivoc la aceastd intrebare ne
da Prof. Tudor Drdganu, care trage urmatoarea concluzie: ,faptul ca
organele administrative descentralizate sunt alese de corpul electoral
si se bucurd de o autonomie mai mult sau mai putin larga nu le
lipseste de caracterul lor etatic, pentru cd, oricat de larg ar fi realizata
descentralizarea intr-un stat, organele locale continua sd exercite
atributii legate de functiile fundamentale ale statului. Aceste organe,
spune in continuare autorul, nu numai cd actioneaza in temeiul si in
limitele unei imputerniciri conferite lor prin lege, dar ele sunt
abilitate sda emitd pe cale unilateralda in anumite domenii acte
obligatorii, susceptibile de a fi sanctionate prin constrangerea de stat.
Asemenea activitdti, insd, nu sunt desfdsurate in temeiul unei puteri

4 Simboteanu A., Teoria administratiei publice, Chisinau, 2008, p. 78.
5 Buzatu L., Rusu G., Particularititile si directiile de performare in managementul
administratiei locale, Chisindu, 2007, p. 51 .
6 Popa V., Chiriac L, Ghidul primarului, Chisindu, 2004, p. 94.
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proprii, ci numai in mdsura si in limitele in care sunt autorizate prin
lege””.

Dupa cum am mentionat mai sus, la organizarea si
functionarea APL intadlnim anumite trasaturi specifice. Una din
aceste trasdturi se manifesta prin principiul eligibilitatii autoritatilor
publice locale, principiu care vine sd-1 completeze pe cel al
autonomiei si descentralizarii serviciilor publice de interes local.
Autonomia locala va avea un continut adecvat intereselor
colectivitatii locale numai in cazul cand va fi realizatd de autoritati
publice reprezentative, alese pe cale democraticd de cdtre membrii
acestei colectivitati. Consacrat in art.109 al Constitutiei Republicii
Moldova, principiul eligibilitatii autoritdtilor publice locale capata o
importantd fundamentald in realizarea valorilor democratice la nivel
regional, reprezentdnd un pas important pe calea consolidarii
statului de drept si o garantie constitutionald a realizarii acestui
principiu.

In afard de Constitutie, principiul eligibilitdtii APL este
consacrat intr-un sir de acte normative, cum ar fi: Codul electoral (CE
al RM, in continuare), adoptat la 21.11.1997 si Legea cu privire la
administratia publicd locala8. Aceste prevederi au menirea de a
transpune in practica principiul eligibilitatii APL. Astfel, CE al RM in
titlul V, consacrat alegerilor locale, stabileste in detalii mecanismul si
procedura de realizare a acestui principiu.

Facand o analizda a actelor normative sus-mentionate la
capitolul eligibilitatea APL, putem sd observdm cd in Republica
Moldova, consiliile locale si primarii se aleg prin vot universal, egal,
direct, secret si liber exprimat.

Cu regret, capitolul consacrat alegerilor locale, in art. 119 din
CE al RM, prevede doar termenul pentru care sunt alesi consilierii si
primarul “pentru un mandat de 4 ani”, fard a indica modalitatile de

7 Tudor Draganu, Drept constitutional si institutii politice, tratat elementar, Bucuresti,
1998, vol. 2, p. 12.
8 Codul electoral al RM nr. 1381 din 21.11.1997, Monitorul Oficial al Republicii
Moldova nr.81/667 din 08.12.1997, Legea cu privire la administratia publica locald
nr. 436-XVI din 28.12.2006, M.O. Nr. 32-35, art nr. 116 din 09.03.2007.
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desemnare a candidatilor, pe care le gasim intr-un alt capitol, special,
dedicat desemnarii candidatilor pentru toate tipurile de scrutin (art.
41, CE al RM).

Desi Republica Moldova are un Cod electoral care, dupa cum
am mentionat mai sus, contine un compartiment consacrat alegerilor
locale, acesta se refera doar la functiile alese prin scrutin electoral, pe
cand modalitdtile de alegere a presedintilor, vicepresedintilor
consiliilor si a viceprimarilor sunt consacrate in art. 26 alin. 5 si art.
49 alin. 1, 3 din Legea privind administratia publica locala, nr. 436-
XVI1/2006.

Pentru a fi ales consilier ori primar, candidatul in alegeri
trebuie si respecte anumite conditii. In Republica Moldova,
conditiile inaintate fatd de candidatul la functia de primar sunt
prevdazute doar in CE al RM, art. 124. Consideram cd ar fi bine ca
conditiile respective sa fie prevazute si in Constitutie, pentru a-i da o
mai mare amploare guvernadrii locale.

In sensul larg al cuvantul, principiul eligibilitatii ca
instrument al realizdrii dreptului fundamental al cetateanului -
dreptul de vot - include atat dreptul de a alege cat si dreptul de a fi
ales. Ne vom opri in continuare la conditiile pe care trebuie sa le
intruneascd persoana in ambele calitati. Astfel, conditiile de
eligibilitate sunt urmatoare:

A) Au calitatea de alegitor, potrivit art. 11 din CE al RM,
cetdtenii care au implinit 18 ani, inclusiv cei care implinesc aceasta
varstd in ziua alegerilor obtin dreptul de a alege.

N-au dreptul sad participe la alegerile locale (CE al RM,
art. 124):

a) militarii care isi satisfac serviciul militar in termen;

b) alegdtorii care nu domiciliazd 1in unitatea
administrativ-teritoriald respectiva.

Mai sunt prevdzute unele restrictii la dreptul de vot si in art.
13 din CE al RM. Astfel: “Nu au dreptul de a alege persoanele:

a) care nu intrunesc conditiile prevazute la art.11, adica

nu au impliniti 18 ani;

169



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

b) care sunt recunoscute incapabile prin hotdrare
definitiva a instantei de judecata.

Pentru o mai bund claritate, consideram cd, in legislatia
Republicii Moldova, toate aceste restrictii ale dreptului de vot, ar fi
bine sd se regdseascd in acelasi loc, sau dacd se repetd, cum este cazul
preludrii unor norme din Constitutie, atunci sd nu difere dupa
continut.

B) Dreptul de a fi ales. Conform art. 124 alin. 1 si 2 din CE al
RM: “au dreptul de a fi alesi consilieri in consiliile locale cetatenii
Republicii Moldova cu drept de vot, care au implinit, inclusiv in ziua
alegerilor, varsta de 18 ani. Au dreptul de a fi alesi primari cetatenii
Republicii Moldova cu drept de vot care au implinit, inclusiv in ziua
alegerilor, varsta de 25 de ani”.

Legea privind alegerile locale RM din 1993 stipula cenzul de
varstd pentru consilieri de 21 ani, iar pentru primari de 25 ani. In
opinia noastrd, pentru functia de consilier local era oportun de a
mentine limita de varsta de 21 ani, pentru ca un tanar care doreste sa
devind consilier sd reuseascd sd termine, cel putin, studiile
profesionale.

La randul sdu, legislatia noastra prevede si restrictii pentru
viitorul consilier sau primar. Astfel, art. 13, alin. 2 si 3, din CE al RM,,
consacra urmatoarele conditii generale: “Nu pot fi alesi:

a) militarii cu serviciul in termen;

b) persoanele mentionate la alin.(1), adica cele care nu au 18
ani;

c) persoanele care sunt condamnate la inchisoare (privatiune
de libertate) prin hotdrare judecdtoreasca definitiva si isi ispdsesc
pedeapsa in institutii penitenciare, precum si persoanele care au
antecedente penale nestinse pentru infractiuni savarsite cu intentie;

d) persoanele private de dreptul de a ocupa functii de
raspundere prin hotdrare judecatoreasca definitiva.

Cetdtenii Republicii Moldova care, in virtutea functiei pe care
o detin, nu au dreptul sa fie membri ai partidelor sau ai altor
organizatii social-politice, precum si persoanele cu inaltd functie de
rdspundere al cdror mod de numire sau de alegere este reglementat
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de Constitutia Republicii Moldova si/sau de legile organice, din
momentul inregistrarii lor in calitate de concurenti electorali, isi
suspenda activitatea in functia pe care o detin”.

Consideram cd, pe langa aceste conditii si restrictii generale,
pentru orice functie eligibild, de nivel national si local, ar fi bine sa le
gasim in acelasi loc in Codul electoral si pe cele speciale, atat cu
referire la dreptul de a alege, cat si la dreptul de a fi ales.

Discutabil este si faptul cd, la functia de consilier sau primar,
potrivit art. 124, alin. 2, lit. c) din CE al RM poate candida si persoana
cu antecedente penale stinse, condamnatad anterior pentru infractiuni
sdvarsite cu intentie. O astfel de loialitate fatd de persoanele
condamnate anterior nu observam, spre exemplu, in legislatia
romana. impérté{ﬁm pdrerea, potrivit cdreia, persoana care
reprezintd statul sau colectivitatea locald trebuie sa aiba o reputatie
impecabilda. Considerdm ca persoanele condamnate pentru
infractiuni savarsite cu vinovadtie sa nu fie aleasa in functie de
consilier sau primar, chiar dacd “antecedentele penale sunt stinse”.

C) Domiciliul. Alta conditie de eligibilitate este domiciliul. In
Republica Moldova, din analiza art. 123 si 124 din Codul electoral,
putem observa ca doar alegatorii sunt obligati sd aiba domiciliul in
unitatea administrativ-teritoriald unde voteaza, pe cand, pentru acei
care doresc sa fie alesi, aceastd conditie speciald nu este prevazutd de
legislatia in vigoare.

Drept consecinta, la ultimele alegeri locale, din anul 2011 au
candidat mai multe persoane care aveau domiciliul in alta unitate
administrativ-teritoriald decat in cea in care si-au depus candidatura
la functia de primar sau consilier local, de asemenea si persoane cu
cetatenie dubld, care in ultimii 5-10 ani au locuit in alt stat.
Consideram ca aceste persoane nu cunosc pe deplin problemele
unitdtii administrativ-teritoriale, desi, activand peste hotare,
majoritatea din ei au afaceri in tara. In aceasts ordine de idei, credem
cd si in legislatia Republicii Moldova ar fi oportun de introdus
conditia potrivit careia candidatii la functiile eligibile din APL s& aiba
domiciliul pe teritoriul unitatii administrativ-teritoriale respective.
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Din cele analizate mai sus putem sd tragem urmadtoarea
concluzie: principiul eligibilitatii este strans legat si implicad
realizarea unui drept fundamental - dreptul de vot. Acesta din urma
exprima esenta si legitimitatea oricarei puteri, deoarece alegerile au
un caracter multifunctional, care permit alegatorului sa-si exprime
dreptul de a participa la administrarea treburilor publice locale prin
intermediul reprezentantilor alesi si sd participe nemijlocit la viata
social-politica a colectivitatilor locale.

Participarea cetatenilor la actiunile electorale, mentioneaza
prof. V Juc, este cea mai rdaspanditd forma de comportament politic,
constituind pentru multi cetdteni unica modalitate de participare in
viata politicd. Sistemul electoral este factorul care determina,
influenteaza si stabileste acele limite si posibilitati de participare
politica a alegatorilor in viata politicd in timpul alegerilor. Interesele
alegatorilor si posibilitdtile lor de participare in viata politica depind
in mod direct de sistemul electoral, care nu este altceva decat un
domeniu vast ce cuprinde mai multe aspecte, incepand cu
prevederile constitutionale si terminand cu aspectele practice ale
activitatii politice®.

Pentru ca actiunile autoritdtilor alese sd fie eficiente si sa
produca efecte juridice, mentioneaza prof. Mircea Preda, acestea
trebuie recunoscute de stat - in calitatea sa de reprezentant al intregii
natiuni. In virtutea recunoasterii lor de citre stat, recunoastere care
este conditionatd de valabilitatea scrutinului electoral, primarii,
consiliile locale si raionale sunt incadrate in originea juridica a
statului, actiunile lor fiind considerate a fi in conformitate cu legea.
Prin acest demers, se imbind interesele generale ale natiunii,
reprezentate de stat, cu cele ale colectivitdtilor componente ale
natiunii - reprezentate de autoritatile alese - statul avand tot
interesul ca treburile locale sa fie rezolvate in conditii cat mai bune,
contribuind, astfel, la realizarea intereselor generale ale statului 1°.

Materiale ale conferintei teoretico-stiintifice internationale, Chisindu, 2003, p. 194.
10 Preda M., Tratat elementar de drept administrativ romdn, Bucuresti, 1999, p. 434.
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Principiul  eligibilitatii confera democratiei locale

dimensiune si sens, semnificind trecerea societatii la o treapta
calitativ noud, care corespunde exigentelor unui stat de drept.

Drept concluzie putem spunem cd, atata timp cat Constitutia

declard un anumit principiu, el trebuie sa fie respectat cu strictete, in
primul rand, de cei care l-au adoptat, in al doilea rdnd de cei care
sunt obligati sa-l pund in executare si, nu in ultimul rand, de toti
cetatenii.
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THE RIGHT TO A GOOD ADMINISTRATION IN THE
LIGHT OF EU CHARTER OF FUNDAMENTAL
RIGHTS

Elisabeta SLABU *

Abstract

The Court of Justice of EU showed over the years that human rights are
already principles of the communitary right. The european citizen has the
advantage of having a minimum protection level of his fundamental rights
because beside the rights which are written in the National Constitution of
Human Rights in the EU Charter of Fundamental Rights are also included
new rights such as workers” social rights, the protection of personal data,
bioethics and the right to a good administration.

The right to a good administration, foreseen in the art.41 from the EU
Charter of Fundamental Rights must be analized in connection with all the
other principles of communitary right , taking into consideration that the
right of EU must be seen as “a new legal order” and must be applied
directly into the National Legal Systems.

The most important aspect which must be taken into consideration is the
way in which the State, through its authorities and institutions, gives
substance and value to the legal rules which it establishes.

Will the right to a good administration in Romania be feasible or will it
remain just a recognized principle not applied in the reality of social life?
The Constitutional Bases exist but they are not enough for the elements of
this fundamental right to be accomplished. It needs another mentality,
respect for all citizens, public, coherent strategies and a real will to change
in good the administration (from both activity and its organs point of view).
The Ministers” Committee from the Europe Council has defined the good
administration as a component of a good government and has underlined
that the legal solutions are mnot enough but the quality and the
administration of structures, the efficiency and efficacy of the adjustment to

" Ph.D Student, Email: slabuelisabeta@yahoo.com
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the essential needs of society, so that the right to a good administration
should be respected.

Keywords: administration, good government, UE Charter of Fundamental
Rights

1. Scurta privire asupra evolutiei conceptului de “buna
administrare “ la nivel european

Primele elemente ale acestui concept pot fi identificate chiar in
“Declaratia drepturilor omului si cetdteanului” din 26 august 1789,
care, in art. 15, prevedea cd “societatea are dreptul sd ceard socoteala
oricarui agent public despre administrarea sa...”. Deci, initial acest
drept s-a manifestat pe plan national. Fiecare stat democratic are
prevdzute in sistemul de drept reguli privind modalitatea in care
cetdtenii interactioneaza cu institutiile si autoritatile publice.
Constitutia Spaniei din 1978 si Constitutia Poloniei din 1997 contin
dispozitii privind buna administrare, de exemplu.

In octombrie 1999, cand s-au pus in discutie metodele si
institutiile care sa redacteze Carta drepturilor fundamentale a
Uniunii Europene, Mediatorul European a propus ca in Carta sa fie
mentionat “dreptul cetatenilor la calitatea prestatiilor realizate de
administratie”, afirmand chiar ca secolul XXI va trebui sa fie secolul
bunei administratii (Ioan Alexandru, 2005). in consecintd, “dreptul la
o buna administrare” apare mai intai in art. 41 din Carta drepturilor
fundamentale a Uniunii Europene, adoptatd la Summit-ul de la
Nisa in decembrie 2000. Tratatul privind instituirea unei Constitutii
pentru UE a preluat aceastd Carta si in art. II-101 prevedea ca “orice
persoand are dreptul de a beneficia de un tratament impartial, echitabil si
intr-un termen rezonabil din partea institutiilor, organismelor si agentiilor
UE in ceea ce priveste problemele sale”.

De asemenea, Consiliul Europei a adoptat mai multe
documente privind autoritdtile administrative din statele membre,
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care s-au finalizat cu Recomandarea CM/Rec (2007)7 a Consiliului
de Ministri, a cdrei anexd cuprinde Codul bunei administratii.
Asadar, dreptul la o bund administrare se manifestd pe doua
paliere diferite (Emanuel Albu, 2007, a), in raport cu nivelul
institutiilor sau organismelor care desfasoara activitdti de realizare a
drepturilor si intereselor legitime ale particularilor. Astfel, la nivel
european, cetdtenii sau rezidentii statelor membre ale Uniunii
Europene beneficiaza de dreptul la buna administrare in raporturile
cu institutiile si organele Uniunii Europene, conform art. 41 din
Carta drepturilor fundamentale a Uniunii Europene. in stransa
legdturda cu dreptul la bund administrare Carta drepturilor
fundamentale a Uniunii Europene prevede in art. 43 dreptul fiecarui
cetatean al UE sau al oricdrei persoane fizice sau juridice rezidente
sau avand sediul pe teritoriul oricdrui stat membru al UE, de a sesiza
Ombudsmanul / Mediatorul European in caz de proasta
administratie in activitatea institutiilor sau organelor comunitare, cu
exceptia Curtii de Justitie a Uniunii Europene si a Tribunalului de
Prima Instantd, in ceea ce priveste atributiile lor jurisdictionale. De
asemenea, in art. 44 este prevazut dreptul de petitionare pe care il are
orice persoand fizicd sau juridica care are resedinta sau sediul social
intr-un stat membru al Uniunii Europene. in plus, in septembrie
2001, Parlamentul European a aprobat Codul european al bunei
conduite administrative, care stabileste standardele ce trebuie
respectate de catre institutiile si organele Uniunii Europene si de
cdtre angajatii acestora. Pe de altd parte, la nivel national se aplica in
mod direct legislatia Uniunii Europene, ceea ce inseamna ca normele
comunitare obligatorii, care sunt suficient de clare, precise si
neconditionate, pot fi invocate direct in fata instantelor nationale
(Paul Craig, Grainne de Burca, 2009). In plus, art. 51 al Cartei
prevede cd “dispozitiile prezentei carte se adreseaza institutiilor,
organelor, oficiilor si agentiilor Uniunii, cu respectarea principiului
subsidiaritatii, precum si statelor membre numai in cazul in care
acestea pun in aplicare dreptul Uniunii. Prin urmare, acestea respecta
drepturile si principiile si promoveazd aplicarea lor in conformitate
cu atributiile pe care le au in acest sens si cu respectarea limitelor
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competentelor conferite Uniunii de tratate”. Tindnd cont de faptul ca
si jurisprudenta Curtii de Justitie a Uniunii Europene in ceea ce
priveste compatibilitatea actiunilor statelor membre ale Uniunii
Europene cu drepturile fundamentale este consecventd in a sustine
drepturile omului ca principii ale dreptului comunitar, putem
sustine faptul ca drepturile fundamentale reglementate prin CDFUE
sunt direct aplicabile in dreptul national (Paul Craig, Grdinne de
Burca, 2009).

La cele precizate mai sus se adauga faptul ca dreptul la buna
administrare trebuie recunoscut conform Recomandarii CM/Rec
(2007)7 a Consiliului de Ministri, el fiind aplicabil tuturor cetatenilor
celor 47 de state membre ale Consiliului Europei, in raporturile cu
institutiile si organismele administrative din statele ai cdror cetdteni
sau rezidenti sunt.

De fapt, un rol important in recunoasterea si apdrarea
dreptului la buna administratie il au, la nivelul Uniunii Europene,
Curtea de Justitie a Uniunii Europene si Mediatorul European, iar la
nivelul Consiliului Europei, Curtea Europeana a Drepturilor Omului.
Jurisprudenta celor doud jurisdictii europene s-a intemeiat in multe
cauze pe dreptul la bund administrare si principiile bunei
administrari, cu mult inainte ca acest drept sa fie si mentionat expres
in texte legale distincte ale celor doua entitati europene.
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2. Natura juridica a dreptului la o buna administrare si
continutul acestui drept

Dreptul la bund administrare este o institutie juridica
complexa (Emanuel Albu, 2007, b), avand atat elementele unui drept
fundamental cat si caracteristicile unui principiu de drept
(Gheorghe Iancu, 2007).

Acest drept se fundamenteaza pe insasi existenta Uniunii
Europene, inteleasd ca o comunitate de drept ale cdrei trasaturi
caracteristice au fost dezvoltate de jurisprudenta CJUE. Una din
aceste trasaturi o reprezinta “buna administrare” si a fost evidentiata
de cdtre CJUE cu mult timp inainte de a fi aprobatd CDFUE.
Jurisprudenta CJUE este cea care a consacrat “buna administrare” ca
principiu de drept, ca si obligatia de motivare a deciziilor (Paul
Craig, Grainne de Burca, 2009). Dreptul la o bund administrare
trebuie privit ca o suma de obligatii pe care Uniunea Europeana le
are fatd de cetatenii statelor membre, atat in ceea ce priveste actiunile
si inactiunile institutiilor sau organismelor sale cat si in ceea ce
priveste actiunile si inactiunile angajatilor din cadrul acestora.

Trebuie mentionat, de asemenea, faptul ca notiunea de buna
administrare are la baza principiul legalitdtii, conform caruia
autoritdtile administrative trebuie sa actioneze in baza si in limitele
stabilite de lege. Privit ca drept procedural, acesta serveste ca o
modalitate de apdrare a legii in procedurile administrative si in fata
instantelor judecatoresti (Klara Kariska, 2004).

De altfel, dreptul la o bund administrare cuprinde o
multitudine de obligatii pe care statul le are in legdtura cu
organizarea administratiei publice dar si in legdturd cu garantarea
eficacitatii si conformitdtii cu dreptul a activitdtii administratiei
publice, pe de altd parte (Emanuel Albu, 2007, b).

Continutul acestui drept complex cuprinde:

Dreptul persoanei de a fi ascultata inainte de luarea
unor masuri individuale care ar putea sa-i influenteze negativ
situatia;
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Dreptul de acces al fiecdrei persoane la propriul
dosar, respectandu-se interesele legitime legate de
confidentialitate, secret profesional si cel de afaceri;

Obligatia administratiei de a-si motiva decizia luata;

Dreptul persoanei vatamate de o structurd europeand
de a fi despagubita conform principiilor generale comune din
legislatia statelor membre;

Dreptul persoanei de a se adresa institutiilor
europene intr-una din limbile tratatului;

Dreptul persoanei de a primi raspuns intr-una din
limbile tratatului.

Dupa cum se observd, dreptul contine atat reguli substantiale
(dreptul persoanei de a fi ascultata, de a avea acces la propriul dosar,
de a fi despdgubitd ) cat si procedurale (obligatia administratiei de a-
si motiva deciziile, dreptul de adresare in una din limbile tratatului si
de a primi raspuns in acea limba etc.).

Ele sunt preluate in Codul european al bunei conduite
administrative, care contine atat principii generale (principiul
legalitatii,  principiul  egalitdtii de tratament, principiul
proportionalitatii) cat si principii procedurale (principiul audierii,
principiul motivarii deciziei, regula indicarii posibilei cdi de atac a
deciziei etc.) privind activitatea administrativa (loan Alexandru,
Mihaela Cardusan, Sorin Bucur, 2009).

3. Buna administrare - drept fundamental al cetatenilor
europeni. Influenta Ombudsmanului European in recunoasterea si
aplicarea dreptului la o bunad administrare

Caracterul obligatoriu al dispozitiilor Cartei drepturilor
fundamentale a Uniunii Europene subliniazd incd o datad faptul ca
dreptul la buna administrare (prevazut in art. 41 al Cartei) a devenit
unul din drepturile fundamentale ale cetatenilor Uniunii Europene
(Mircea Dutu, Andrei Dutu, 2010).

De asemenea, Codul bunei conduite administrative, adoptat
de Parlamentul European la 6 septembrie 2001, la propunerea

180



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

Mediatorului European, cuprinde reguli si principii pe care
institutiile comunitare trebuie sd le respecte in raporturile cu
cetdtenii europeni. Insd, multumitd colaborarii Mediatorului
European cu mediatorii nationali sau cu organele similare din tarile
membre ale UE, aceste principii se aplica in intreaga Uniune
Europeana. Acest lucru este argumentat si dovedit prin faptul c4,
daca prin drept administrativ european am intelege doar dreptul
care guverneaza organizarea si functionarea institutiilor Uniunii
Europene, ne-am limita la viziunea clasica a organizatiei
internationale, pe cand actele Uniunii Europene sunt de aplicabilitate
directd in dreptul intern al statelor membre (Ioan Alexandru, 2005).
Avand in vedere faptul cd se tinde spre crearea unui Spatiu
administrativ european, statele membre ale Uniunii Europene
trebuie sa implementeze legislatia Uniunii Europene tinand cont atat
de litera cat si de spiritul acesteia. Regulile de drept administrativ
european apdrute in dreptul derivat atribuie administratiilor
europene un dublu rol: acela de interfata prin intermediul careia se
aplicd acquis-ul comunitar, precum si de entitate autonoma dotatd cu
mijloace de actiune si personal (Ioan Alexandru, 2005). Sub primul
aspect se urmadreste cresterea capacitatii administratiei publice din
statele membre de a raspunde cerintelor integrdrii, iar sub al doilea
aspect se urmadreste cresterea eficientei si coerentei actului
administrativ si democratizarea functiei publice.

Obligativitatea respectdrii principiilor juridice generale si,
implicit, a drepturilor recunoscute prin legislatia primara si derivata
a Uniunii Europene (in speta si a dreptului la o bund administrare)
reiese chiar din jurisprudenta Curtii de Justitie a Uniunii Europene,
care a statuat ca lipsa din tratatele de baza a dispozitiilor necesare
pentru rezolvarea wunui litigiu administrativ nu impiedica
solutionarea acestuia, urmand a se avea in vedere legislatia, doctrina
si jurisprudenta statelor membre (Hotdrarea Algera din 12 iulie
1957). in concluzie, se poate afirma faptul ca dreptul comunitar este
aplicat direct nu numai de institutiile comunitare ci mai ales trebuie
aplicat de autoritdtile nationale, inclusiv cele administrative. De
asemenea, se poate afirma faptul cd necesitatea democratizarii
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administratiei si apropierea ei de cetatean este un deziderat la care
au aderat toate statele membre ale Uniunii Europene. in consecintd,
recunoasterea si aplicarea dreptului fundamental la o buna
administrare reprezinta o prioritate atat pentru institutiile Uniunii
Europene cat si pentru administratiile nationale.

Unul din elementele ce stau la baza respectdrii dreptului la o
bund administrare il reprezinta Ombudsmanul / Mediatorul
European si colaborarea acestuia cu autoritdtile nationale care au
atributii similare. Mediatorul European este abilitat sd primeasca
plangeri de la orice cetdtean al Uniunii Europene, orice persoana
fizicd sau morald rezidentd sau avand sediul intr-un stat membru,
plangeri referitoare la cazurile de proastd administrare in actiunea
institutiilor, organelor si agentiilor Uniunii Europene, cu exceptia
Curtii de Justitie a Uniunii Europene. Deoarece multe din plangerile
adresate Mediatorului European se refera la administratiile
nationale, acesta indruma plangerile cdtre mediatorii si organele
similare din statele membre. Misiunea Mediatorului European este
de a limita proasta administrare. De aceea, acesta a propus o definitie
a “relei administrari”, definitie care a fost aprobatd de Parlamentul
European in 1997, astfel: “existd o rea administratie cand un
organism public nu actioneaza in conformitate cu o regula de drept
sau un principiu care ii este impus”. Tot Mediatorul European a
lansat in dezbatere publica si Codul bunei conduite administrative,
care a fost si adoptat de catre Parlamentul European la 6 septembrie
2001. Acest cod contine marile principii de drept administrativ
european, cum sunt legalitatea, dreptul la o ascultare prealabila,
proportionalitatea si protectia aspiratiilor legitime (Ioan Alexandru,
2005).

De altfel, Ombudsmanul European a facut deseori referire la
CDFUE in discursurile si rapoartele sale, mai ales la diferitele aspecte
ale dreptului la o buna administrare si la dreptul de acces la
Ombudsman, conform art. 41-43 din Carta.

4. Impactul dreptului la o buna administrare asupra
legislatiilor statelor membre ale UE
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Legislatia romaneascd a preluat notiunea de “buna
administrare” din legislatia europeana, Parlamentul Romaniei
adoptand Legea nr. 7/2004 privind Codul de conduitd al
functionarilor publici.

De asemenea, in legislatia romaneascd, dreptul la o buna
administrare se regdseste in reglementdrile Legii contenciosului
administrativ nr. 554/2004, care in art. 1 al. 1 stabileste ca: ”Orice
persoana care se considera vdtdmata intr-un drept al sau ori intr-un
interes legitim, de cdtre o autoritate publicd, printr-un act
administrativ sau prin nesolutionarea in termenul legal a unei cereri,
se poate adresa instantei de contencios administrativ competente,
pentru anularea actului, recunoasterea dreptului pretins sau a
interesului legitim si repararea pagubei ce i-a fost cauzata. Interesul
legitim poate fi atat privat cat si public.” Art. 18 al.3 din aceeasi lege
prevede faptul ca “In cazul solutiondrii cererii, instanta va hotar{ si
asupra despagubirilor pentru daunele materiale si morale cauzate,
dacd reclamantul a solicitat acest lucru.”

Mai mult, se propune ca acest drept fundamental la o buna
administrare sd fie consacrat in mod expres si explicit in Constitutia
Romaniei, datoritd impactului pe care il au si il vor avea in
continuare prevederile legislative europene asupra legislatiilor
nationale (Emanuel Albu, 2007, c).

in momentul actual, in Constitutia Romaniei regdsim o parte
din atributele dreptului la o bund administrare, astfel:

Art. 16 contine prevederi privind egalitatea in drepturi
si suprematia legii;

Art. 24 contine prevederi privind dreptul la aparare;

Art. 31 stabileste dreptul persoane de a avea acces la
informatiile publice;

Art. 51 garanteaza dreptul persoanelor de a adresa
petitii autoritatilor publice;

Art. 52 stabileste dreptul persoanei vdtdmate de o
autoritate publica de a obtine recunoasterea dreptului pretins
sau a interesului legitim si repararea pagubei;
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Art. 58-60 stabilesc rolul si atributiile Avocatului
Poporului;

Art. 126 al. 6 garanteazd controlul actelor
administrative ale autoritatilor publice pe calea contenciosului
administrativ;

Art. 127 instituie caracterul public al dezbaterilor in fata
instantelor judecatoresti.

In alte state ale Uniunii Europene, elemente ale dreptului
la o bund administrare sunt deja cuprinse in legile fundamentale
si in legislatia nationald, astfel:

. Art. 103 din Constitutia Spaniei din 1978 contine
prevederi legate de dreptul la o bund administrare,
mentionand printre altele faptul cd: administratia publica
serveste cu obiectivitate interesele generale si actioneaza
conform principiilor eficacitatii, ierarhiei, descentralizarii,
deconcentrdrii si coordonarii, fiind supusa pe deplin legii si
dreptului;

. Art. 61 din Constitutia Poloniei din 1997 prevede
faptul ca cetdtenii au dreptul sd obtina informatii despre
activitatea autoritdtilor publice si despre persoanele care
exercita functii publice;

. Art. 113 din Constitutia Italiei stabileste dreptul
oricdrei persoane de a se adresa instantei judecatoresti atunci
cand considera cd i-au fost incdlcate drepturile printr-o decizie
a administratiei publice;

. Art. 36 din Carta drepturilor si libertatilor
fundamentale a Republicii Cehe prevede dreptul oricarei
persoane de a se adresa instantei judecatoresti pentru
verificarea legalitatii unei decizii luate de administratia
publica si dreptul de a-i fi reparat prejudiciul cauzat de o
decizie ilegald a unei instante, a unui organ de stat sau a
administratiei publice sau prin orice procedurd oficiald
nepotrivitd / nelegala;
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o In Franta, Legea din 11 iulie 1979 privind
motivarea actelor administrative a marcat o etapd importantd
in recunoasterea necesitatii motivarii actelor administrative;

J In Belgia, prin Legea din 29 iulie 1991 privind
motivarea formald a actelor administrative, s-a instituit
obligatia de a motiva si actele administrative individuale.

Concluzii

Statutul juridic al Cartei Drepturilor Fundamentale a Uniunii
Europene fiind in acest moment clarificat, nu se mai poate pune
problema aplicdrii sau neaplicdrii prevederilor acestui document. Cu
atat mai mult cu cat cea mai mare parte din prevederile ei sunt deja
aplicabile datoritd jurisprudentei CJUE si a unor alte documente
adoptate deja de institutiile europene, cum este “Codul european al
bunei conduite administrative” adoptat in septembrie 2001 de
Parlamentul European. CJUE a aratat de-a lungul timpului ca
drepturile omului constituie deja principii ale dreptului comunitar
(Dan Virgil Pascu, 2009). Un rol important ar putea fi jucat in acest
domeniu si de Agentia Europeana pentru Drepturi Fundamentale a
Uniunii Europene, pentru care Comisia Europeand a adoptat, la 30
iunie 2005, o propunere de regulament, agentie ce ar putea deveni un
centru de expertiza destinat oferirii de consiliere institutiilor Uniunii
Europene si statelor membre cu privire la modalitatea cea mai bunad
de a pregiti si pune in aplicare legislatia Uniunii Europene, in mod
special cea privind drepturile fundamentale ale cetdtenilor Uniunii
Europene (Jean-Francois Renucci , 2009). Cetdteanul european va
avea avantajul de a dispune de un nivel minim de protectie a
drepturilor sale fundamentale, deoarece, pe langa drepturile
prevdzute in constitutiile nationale si in Conventia europeand a
drepturilor omului, in Carta sunt cuprinse si drepturi relativ noi,
cum ar fi drepturile sociale ale muncitorilor, protectia datelor
personale, bioetica si dreptul la o bund administrare (Elena Simina
Tanasescu, 2010).
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Dreptul la o bund administrare, prevazut de art. 41 din
CDFUE, trebuie analizat insa in stransad legdturd cu toate celelalte
principii ale dreptului comunitar, avand in vedere ca dreptul Uniunii
Europene trebuie privit ca “o noua ordine juridica” si trebuie aplicat
direct si prioritar in sistemele de drept nationale.

Cel mai important aspect ce trebuie luat in considerare este cel
ce priveste modul in care statul, prin autoritatile si institutiile sale, da
substantd si valoare regulilor de drept pe care le instituie. Va fi
efectiv aplicabil dreptul la o bund administrare in Romania sau va
rdmane doar un principiu recunoscut dar nu si aplicat in realitatea
vietii sociale (Genoveva Vrabie, 2009)? Bazele constitutionale exista,
dar nu sunt si suficente pentru ca toate elementele acestui drept
fundamental sa poatd fi realizate. Este nevoie de o altfel de
mentalitate, de respect pentru toti cetdtenii, de strategii publice
coerente si de o vointd reald de a schimba in bine administratia (atat
din punctul de vedere al activitdtii cat si al organelor sale). Comitetul
Ministrilor din cadrul Consiliului Europei a definit buna
administrare ca o componentd a bunei guverndri si a subliniat faptul
cd nu sunt suficiente solutiile juridice ci este importanta si calitatea
organizdrii si gestiunii structurilor si resurselor interne, eficienta si
eficacitatea adaptdrii la nevoile esentiale ale societatii, pentru ca
dreptul la o bund administrare sa fie respectat.
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EMPLOYMENT LAW VERSUS PRIVATE AND PUBLIC
EMPLOYMENT LAW

Ana STEFANESCU *

Abstract

If the idea that “the labor performed within the service relationships of the
public servants, requlated by specific normative acts are based on the Law
no. 188/1999 regarding the Public Servants Statute, (governed also by the
provisions of Labor Code, the relationships of public service having a
contractual nature) is accepted, it means that the labor law displays also
public law characteristics”.

There are also other considerations proving this characteristic.

If “the labor law has appeared out of the necessity of protecting the weakest
(the employee), the law of public function, as a sub-discipline of
administrative law and therefore of the public law, it has been created in
order to grow the authority of the public power over the public servants
appointed in public functions”.

The collocation “the public labor law” is relatively new in the legal doctrine.
It has been appreciated that “under the incidence of the public labor law, as
a sub-discipline of the labor law, fall all the categories of personnel who
perform subordinated activities in exchange of remuneration (including the
magistrates and the military staff, etc.), without concluding labor contracts.

Keywords: labor law, public labor law, employees, public servants, other
categories of personnel subordinated in work

1. Legal employment relationships as per the Labor Code
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The Labour law! stipulates, under art. 1 para. 1, that it
regulates “the field of employment relationships”.

The above-mentioned normative act, “the most
comprehensive source on employment law, representing its essence
itself”2 hereinafter stipulates (under para. 2) that “it also applies to
employment relationships governed by special laws provided they do not
contain specific waiving provisions” (s.n. - A.S.).

Its title of “common law” for “the legal employment
relationships unsubstantiated on an individual labor contract” (art.
278 para. 2) can mark out:

- on the one hand, that it would be about the legal
employment relationships regulated by branches of law others
than that of employment law;

- on the other hand, that it would be about all legal
employment relationships regulated both by the Labor
Code, as the main source of employment law, and by
other "special laws" .

We agree to the second solution, in accordance with the
legislator’s view.

In other words, whatever would be the special law affected by
the Code (under article 1 paragraph 2) with regard to the regulation
by the employment relationships "unsubstantiated on an individual
labor contract" (article 278 paragraph 2), it belongs to the labor law,
since it regulates employment relationships.

2. Classification of the subjects subordinated under the legal
employment relationships

An analysis of the legislation which is applicable to the
various subjects of legal employment relationships - either that they
are based on an individual labor contract, or that they do not show

1 Law no. 53/2003, republished into the Romanian Official Gazette, Part I, no. 345
dated May 18th, 2011, as subsequently amended and completed.
2 Alexandru Ticlea, Treaty of Employment Law, 6% Edition, “Universul Juridic”
Publishing House, Bucharest, 2012, p. 38.
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that subordinated labor under the meaning of labor law is performed
by those subjects who find themselves under3:
- legal employment relationships, deemed* as classic:
0 employees (from the private sector);
0 co-operative members;
0 contractual staff from the public administration;
0 public servants:
* those who are directly required to apply Law no.
188/1999 on the Statute of public servants® and
other dispositions on the problems of essence of
the employment relationships and
» those who are subject to special statutes (as well
as to special dispositions®:
o public servants members of Parliament within
the specialized structures of the House of
Deputies and Senate and Public servants of
the Legislative Council;
e public servants within the Institution the
Advocate of the People;
e policemen;
o public servants within the Administration of
Prison Houses;
e customs staff;
e active military staff;
o members of diplomatic and consular bodies;

3 See for details, Laura Georgescu, Ana Stefanescu, Some considerations regarding the
legal regime applicable to employment relationships, published in ,Romanian journal of
labor law” issue no. 8/2012, pp. 20-23.
4 See, as example, Alexandru Ticlea, Treaty of Employment Law, cited works, pp. 20-
21; lon Traian Stefdnescu, Treaty of Theoretical and practical employment law,
Universul Juridic Publishing House, 2nd Edition, Bucharest, 2012, p. 24.
5 Republished into the Romanian Official Gazette, Part I, no. 365 dated May 29,
2007, as subsequently amended and completed.
6 Also see Alexandru Ticlea (coordinator), Laura Georgescu, Ana Cioriciu
Stefanescu, Barbu Vlad, Public Employment Law, Wolters Kluwer Romania
Publishing House, Bucharest, 2010, pp. 61-66.
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0 magistrates (judges and prosecutors);
- employment relationships deemed” atypical namely the
apprentices.
Therefore, it is a question of framing all these legal relationships into
the object of employment law.

3. Common law specific to the legislation of public function
- employment law and administrative law?

From the content of the Labor Code itself (art. 278 paragraph
2) it results that “the title of common law" is conferred only to it and not
to all the rules of employment law, whose object is made up of both
employment relationships based on an individual employment
contract and of those relationships which are not based on such an
individual labor contract and which are subject to a special
legislation.

It would refer, for example, to the employment relationships,
having the public servants as subordinated parties, which are mainly
regulated by Law no. 188/1999 regarding the Statute of public civil
servants®.

Nevertheless, employment relationships are claimed both by
the authors of the employment law as well as by the authors of
administrative law, which we do not deem as being essential to deal
with now, this controversial issue being of notoriety and fairly
disputed.

It is certain that from the content of Law no. 188/1999 it
results that this is a normative act which falls into the body of the
"legislation specific to the function public', which expressly falls
apart both from the "employment law", as well as from the "regulations
of civil common law, administrative and criminal law™.

7 See, as example, Alexandru Ticlea, Treaty of employment law, cited works, p. 20.

8 Republished into the Romanian Official Gazette, Part I, no. 365 dated May 29,

2007, as subsequently amended and completed.

9 According to art. 117 of Law no. 188/1999, “The provisions of the present law are

completed with the provisions of employment law, as well as with the regulations
192



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

Therefore, we can conclude that both the employment law as
well as the administrative law could be entitled common law for the
specific legislation of public function (the Statute uses the term
"legislation" instead of "law" of "public function").

Thus, we are entitled not to ask ourselves the classical
question of whether to frame these employment relationships into
the industry of administrative law but to qualify it into the category
of common law as compared to the legislation regulating them, along
with the employment law.

Then, as we are unable to deny the inclusion of service
relationships into the category of employment relationships, we
cannot even recognize the specificity of the norms directly applicable
to them.

Conclusions

In view of the above-mentioned, we are in agreement with the
theory which has been already launched into the legal literature!®
regarding the “monist” vision on the employment law, “as a unique
and unitary law on employment, established/divided” into “the
common law of employment” and “the special law of employment”.

But, unlike the prestigious author of the employment law, we
continue to sustain the idea according to which'! it is not affected by
the theory of dividing labor law into "public law of employment" and
"private law of employment".

The public law of employment was defined as a "sub-branch of
employment law, consisting of the set of legal norms governing the service
relationships of public servants, as well as those of other categories of staff

of civil common, administrative and criminal law, as the case my be, in the extent
they are not contrary to the legislation specific to the public function”.
10 See, in details, Serban Beligradeanu, Considerations on the legal employment
relationship of the public servants, as well as on the typology of the legal employment
relationships of the public servants, as well as related to the monist vision over the object of
employment law, in ,Romanian magazine of labor law” issue no. 3/2010.
1 Alexandru Ticlea, Treaty of employment law, cited works, p. 14.

193



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

entrusted with the exercise of state authority, based on special legal statutes
”12

The other sub-branch, the private employment law, would thus
correspond to the classical sense of the employment law, regarding
individual and collective employment relationships of employees
from the private sector and not all forms of legal
services/employment relationships concluded with a public
employer.

Therefore, the private employment law and the public
employment law, they have an identical object (subordinated work)
and they have appeared in order to distance themselves from the
common law which came from the Civil Code 13.

We believe that the above-mentioned justifies the idea
according to which!# in order to identify the legal regime applicable
to legal employment relationships it is necessary to acquire
knowledge on the labor law in its broad sensel®, defined asl®: “a
branch of the national system of law made up of the set of legal norms
(grouped into legal institutions and sub-branches), which regulates the
individual and collective employment relationships (inclusively the ones
named «of service» and the connected ones), the attributes of unional and
employers’ organizations, employment disputes, the control of the
application and observance of employment legislation (labor inspection,
employment jurisdiction etc.)”.

This is a suitable notion towards which the labor law seems to
gradually'” slide.

12 See also Alexandru Ticlea (coordinator), Laura Georgescu, Ana Cioriciu
Stefanescu, Barbu Vlad, Public employment law, cited works, p. 36.
13 Ibidem, p. 27.
14 See Laura Georgescu, Ana Stefdnescu, Some considerations regarding the legal
regime applicable to employment relationships, published in ,Romanian journal of
labor law” issue no. 8/2012, pp. 28-29.
15 The limited sense of employment law refers only to the legal employment
relationships of the employees from the private sector.
16 See Alexandru Ticlea (coordinator), Laura Georgescu, Ana Cioriciu Stefanescu,
Barbu Vlad, Public employment law, cited works, p. 36.
17 Jon Traian Stefanescu, Theoretical and practical treaty of employment law, cited works,
p- 45
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So, as it happens, the legislator uses the integrated concept of
"employee" which consists of both the employee from the private sector
as well as the one from the public sector, named “contractual staff’ and
public servant too’s.

In addition, it is considered, a term which is normally a
synonym of "worker", used in the international European labor law
and the European labor law.1?

18 See art. 1 litter g of Law no. 62/2011 of the Social Dialogue (republished into the
Romanian Official Gazette, Part I, no. 625 dated August 31st, 2012).
19 Jon Traian Stefanescu, Theoretical and practical treaty of employment law, cited works,
p-71
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SOME SPECIFICATIONS AND CONSIDERATIONS
RELATED TO CHILD RAISING LEAVES WHICH ARE
GRANTED TO PUBLIC SERVANTS IN 2012

Ana STEFANESCU *

Abstract

In 2012 we witnessed new changes regarding child raising leaves, which
were granted to public servants, more exactly the types of such leaves and
their related allowances - their number was fixed upon seven types of leaves
(as compared to eight types which were in force in 2011), and some of their
related allowances which are granted, are no longer quantified in lei but in
relation to SRI - social reference indicator (its value being maintained at
500 lei).

Also this year, by means of Law no. 292/2011 regarding social assistance,
the allowances for child raising have been expressly included under the
category of social assistance allowances (which are based on the notion of
need), thus being clearly differentiated from the ,social insurance
allowances” (which are based on the notions of insurance, usualy by the
payment of some contributions for this purpose).

Furthermore, there were brought important legislative specifications related
to a very disputable matter - it is expressly stipulated that the periods for
the child raising leaves are considered to be not only seniority in work and
seniority in the job but also seniority in speciality, these periods being taken
into consideration when establishing the rights which are to be granted in
relation to them.

It seems that very soon it will be possible to cumulate the allowance for child
raising with incomes from salaries. We have in view the Governmental
Programme for 2012, which brings into attention a new interesting and
daring vision, in consensus with the concern of the European Union of
encouraging the member states in adopting some measures allowing the
concelliation of the family life with the professional life. Presently it has been

*Ph.D, Lecturer, Faculty of Judicial, Social and Political Sciences, “Dundrea de Jos”
University of Galati, Romania, email: ana.stefanescu@ugal.ro
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imposed the idea of incompatibility between the social assistance allowances
and the professional incomes.

Keywords: child raising leaves, social assistance allowances, social
insurance allowances, seniority in work, seniority in the job, seniority in
speciality, new tendencies, cumulation of the indemnity with professional
incomes

1. Categorii de concedii pentru cresterea copiilor acordate
functionarilor publici

Desi art. 95 alin. 1 lit. a din Legea nr. 188/1999 privind
Statutul functionarilor publici' se refera numai la concediul pentru
cresterea copilului in varstd de pand la 2 ani sau, in cazul copilului cu
handicap, pana la implinirea varstei de 3 ani, in realitate, asistam, in
prezent, la coexistenta a sapte tipuri de concedii pentru cresterea
copiilor.

Astfel, Ordonanta de urgenta a Guvernului nr. 148/2005
privind sustinerea familiei in vederea cresterii copilului? respectiv
Ordonanta de urgentd a Guvernului nr. 111/2010 privind concediul
si indemnizatia lunard pentru cresterea copiilor® reglementeaza
pentru functionarii publici (ca de altfel pentru toate persoanele care
in ultimul an anterior datei nasterii copilului, au realizat venituri din
activitdti dependente sau independente supuse impozitului pe
venit!) urmadtoarele concedii pentru cresterea copiilor:

1. Concediul pentru cresterea copilului in vdrstd de pand la un an,

plitit - cu o indemnizatie lunara in cuantum de 75% din

1 Republicatd in Monitorul Oficial al Romaniei, Partea I, nr. 365 din 29 mai 2007,
modificatd si completatd ulterior.
2 Publicatd In Monitorul Oficial al Romaniei, Partea I, nr. 1008 din 14 noiembrie
2005, modificatd si completatd ulterior.
3 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr. 830 din 10 decembrie
2010.
4 A se vedea si Ana Stefanescu, Unele precizdri si consideratii referitoare la concediile
pentru cresterea copiilor in anul 2012, in Revista romand de dreptul muncii, nr.
1/2012, p. 54-67.
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media veniturilor nete realizate pe ultimele 12 luni
anterioare nasterii copilului ce nu poate fi mai micd de 1,2
ISR si nici mai mare de 6,8 ISR. Acesta se acordd pentru copiii
ndascuti, adoptati, incredintati in vederea adoptiei, luati in
plasament, in plasament in regim de urgentd sau tuteld,
incepdnd cu data de 1 ianuarie 20116;

2. Concediul pentru cresterea copilului in vdrstd de pand la 2 ani,
plitit - cu o indemnizatie lunarad in cuantum de 75% din
media veniturilor nete realizate pe ultimele 12 luni
anterioare nasterii copilului ce nu poate fi mai micd de 1,2 ISR
si nici mai mare de 2,4 ISR. Acesta se acordd pentru copiii
nascuti, adoptati etc. incepand cu data de 1 ianuarie 20117,

3. Concediul pentru cresterea copilului in vdrstd de pand la 2 ani,
plitit - cu o indemnizatie lunard in cuantum de 75% din
media veniturilor nete lunare realizate in ultimele 12 luni
anterioare nasterii copilului ce nu poate fi mai micd de 1,2 ISR

5 In anul 2012, indemnizatiile nu se mai cuantificd in lei, ci in raport de ISR -
indicatorul social de referintd. Acesta reprezintd unitatea exprimatd in lei la nivelul
cdreia se raporteaza beneficiile de asistentd sociald, suportate din bugetul de stat,
acordate atat in vederea asigurarii protectiei persoanelor in cadrul sistemului de
asistentd sociald, cat si in vederea stimuldrii persoanelor beneficiare ale sistemului
de asistentd sociald, pentru a se incadra in munca. A fost introdus prima data in
sistemul asigurdrilor pentru somaj si stimularea ocupdrii fortei de munca la 14
octombrie 2008 si de la acea datd si-a mentinut valoarea la 500 lei. A se vedea: art.
14 alin. 2 si 3 din Legea nr. 292/2011 a asistentei sociale (publicatd in Monitorul
Oficial al Romaéniei, Partea I, nr. 905 din 20 decembrie 2011; art. I pct. 2 din
Ordonanta de urgentd a Guvernului nr. 126/2008 privind modificarea si
completarea unor acte normative in vederea elimindrii legaturilor dintre nivelul
drepturilor acordate din bugetul asigurdrilor pentru somaj si nivelul salariului de
bazd minim brut pe tard si al stabilirii masurilor de aplicare a unor regulamente
comunitare (publicatd in Monitorul Oficial al Romaniei, Partea I, nr. 697 din 14
octombrie 2008); art. 33! din Legea nr. 76/2002 privind sistemul asigurarilor pentru
somaj si stimularea ocupadrii fortei de munca (publicatd in Monitorul Oficial al
Romaniei, Partea I, nr. 103 din 6 februarie 2002, modificata si completatd ulterior).

6 A se vedea art. 1, art. 2 alin. 1 lit. a si alin. 2 din Ordonanta de urgenta a
Guvernului nr. 111/2010.

7 A se vedea art. 1, art. 2 alin. 1 lit. b si alin. 3 din Ordonanta de urgentd a
Guvernului nr. 111/2010.
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si nici mai mare de 6,8 ISR. Acesta se acordi pentru copiii
ndascuti, adoptati etc. pand la data de 31 decembrie 2010
inclusivd,

Concediul pentru cresterea copilului cu handicap pand la
implinirea de cdtre acesta a vdrstei de 3 ani, platit - cu o
indemnizatie in cuantum de 75% din media veniturilor
nete realizate pe ultimele 12 luni anterioare nasterii
copilului ce nu poate fi mai micd de 1,2 ISR si nici mai mare de
6,8 ISR. Acesta se acordd pentru copiii nascuti, adoptati etc. atit
pand la data de 31 decembrie 2010, cdt si dupd 1 ianuarie 2011%;
Concediul fird platd pentru cresterea copilului intre vdrsta de un
an gi 2 ani care se acordd pentru copiii ndscuti, adoptati etc.
incepand cu data de 1 ianuarie 2011 (fiarda handicap) persoanelor
care au beneficiat de concediul pentru cresterea copilului in
vdrstd de pand la un an, platitlo;

Concediul fird plata pentru cresterea copilului dupd primele 3
nagteri, de 4 luni, care se acordd pentru copiii ndascuti, adoptati,
etc. atdt pand la data de 31 decembrie 2010, cat si dupd 1
ianuarie 2011, in perioada pana la implinirea de catre copil
a varstei de 2 ani, respectiv a varstei de 3 ani, in cazul
copilului cu handicap';

Concediul pentru ingrijirea copilului cu dizabilitate care a
implinit varsta de 3 pind la vdrsta de 7 ani, plitit - cu o
indemnizatie lunard la nivelul de 0,9 ISR. Acesta se acordd
tuturor persoanelor care au beneficiat de concedii pentru
cresterea copilului ori, in caz contrar, au realizat venituri supuse

8 Art. 30 alin. 1 si alin. 2 din Ordonanta de urgenta a Guvernului nr. 111/2010 si
art. 1 alin. 1 din Ordonanta de urgentd a Guvernului nr. 148/2005.

? A se vedea art. 1 si art. 2 alin. 1 lit. a din Ordonanta de urgentd a Guvernului nr.
111/2010, art. 30 alin. 1 si alin. 2 din Ordonanta de urgentd a Guvernului nr.
111/2010 si art. 1 alin. 1 din Ordonanta de urgentd a Guvernului nr. 148/2005.

10 Art. 1 si art. 6 alin. 1 din Ordonanta de urgenta a Guvernului nr. 111/2010.

1 Art. 1 si art. 10 alin. 1 si alin. 2 din Ordonanta de urgentda a Guvernului nr.
111/2010, respectiv art. 30 alin. 1 si alin. 2 din Ordonanta de urgentd a Guvernului
nr. 111/2010 si art. 6! alin. 1 si 2 din Ordonanta de urgentd a Guvernului nr.
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impozitului sau , perioade asimilate” in ultimele 12 luni inainte
de solicitarea acestui concediul?.

Ultimul concediu mentionat a fost ,preluat” in acest an din
Legea nr. 448/2006 privind protectia si promovarea drepturilor
persoanelor cu handicap!3, pentru a se asigura concentrarea materiei
intr-o singurd reglementare'*. Este o diferentd intre acesta si
concediul pentru ingrijirea copilului bolnav in varstd de pand la 7 ani
sau, in cazul copilului cu handicap, pentru afectiuni intercurente,
pand la implinirea varstei de 18 ani, reglementat de Legea nr.
188/1999 in art. 95 alin. 1 lit. b si supus conditiilor Ordonantei de
urgentd a Guvernului nr. 158/2005 privind concediile si
indemnizatiile de asigurdri sociale de sinitate’>. In acest sens
mentiondm cd este necesar ca unul dintre parinti sd realizeze un
stagiu de cotizare de o lund in ultimele 12 premergdtoare acordarii
concediului; durata de acordare este de maximum 45 de zile
calendaristice pe an pentru un copil, cu exceptia situatiilor in care
copilul este diagnosticat cu boli infectocontagioase, neoplazii, este
imobilizat in aparat gipsat, este supus unor interventii chirurgicale
(durata concediului medical in aceste cazuri fiind stabilita de
medicul curant, iar dupa depadsirea termenului de 90 de zile, de cdtre

12 A se vedea art. 31 alin. 1-2 din Ordonanta de urgenta a Guvernului nr. 111/2010.
13 Republicatd in Monitorul Oficial al Romaniei, Partea I, nr. 72 din 05 februarie
2003, modificatd si completatd ulterior.
14 Prevederea art. 12 alin. 1 lit. b) din Legea nr. 448/2006 cu privire la , concediul si
indemnizatia pentru cresterea copilului cu handicap cu varsta cuprinsa intre 3 si 7
ani” a fost abrogatd de Ordonanta de urgentd a Guvernului nr. 124/2011 (prin art.
VI alin. 2) incepand cu 01 ianuarie 2012, care a introdus acest obiect de
reglementare (prin art. IIl pct. 31) in Ordonanta de urgentd a Guvernului nr.
111/2010, inlocuind sintagma ,,cu handicap” cu sintagma ,,cu dizabilitate”.
Aceastd mdsura legislativa este in acord cu art. 16 alin. 2 din Legea nr. 24/2000
privind normele de tehnicd legislativd pentru elaborarea actelor normative
(republicatd in Monitorul Oficial al Romaniei, Partea I, nr. 260 din 21 aprilie 2010,
modificatd si completatd ulterior). Potrivit acestor prevederi “in cazul existentei
unor paralelisme acestea vor fi inldturate fie prin abrogare, fie prin concentrarea
materiei in reglementdri unice”.
15 Publicatd in Monitorul Oficial al Romaniei, Partea I, nr. 1074 din 29 noiembrie
2005, modificatd si completatd ulterior.
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medicul specialist, cu aprobarea medicului expert al asigurarilor
sociale).

Pand la 1 ianuarie 2012, concediul farad plata pentru cresterea
copilului dupa primele 3 nasteri, care se acorda pentru copii nascuti,
adoptati, incredintati in vederea adoptiei, luati in plasament, in
plasament in regim de urgentd sau tuteld, pand la data de 31
decembrie 2010 inclusiv, era de 3 luni si nu de 4 luni, incat existau,
dupd criteriul precizat, opt tipuri de concedii pentru cresterea
copiilor si nu sapte, ca in prezent.

2. Precizari cu privire la clarificarea naturii juridice a
indemnizatiilor pentru cresterea copiilor

In anul 2012, prin Legea nr. 292/2011 a asistentei sociale,
indemnizatiile pentru cresterea copiilor au fost incluse expres in
categoria beneficiilor de asistentd sociald (art. 12 lit. c)1¢, facandu-se
astfel cuvenita diferentiere a acestora in raport cu beneficiile de
asigurare socialdl’.

»~Dacd ne gandim la indemnizatiile pentru cresterea copiilor ca
«beneficii de asistentd sociald» - bazate pe situatii de nevoie sociala -
si nu ca «beneficii de asigurare sociald», ne apare justificata si
controversata reglementare introdusd in data de 18 iunie 2009 prin
Legea nr. 239/200918, de a se majora cu 1,2 ISR (600 lei) cuantumul
indemnizatiilor pentru fiecare copil nascut dintr-o sarcind gemelara,

16 De altfel si Ordonanta de urgentd a Guvernului nr. 124/2011 pentru modificarea
si completarea unor acte normative care reglementeaza acordarea de beneficii de
asistentd sociala (publicata in Monitorul Oficial al Roméaniei, Partea I, nr. 938 din 30
decembrie 2011) care a modificat, incepand cu 1 ianuarie 2012, cele doua ordonante
specifice mentionate se referd, dupa cum se vede, generic (in titlu) ca la , beneficii
de asistenta sociala”.

17 Acest proces a inceput la 1 ianuarie 2006, cand a intrat in vigoare Ordonanta de
urgentd a Guvernului nr. 148/2005. A se vedea, pentru detalii, Ana Stefdnescu,
Unele precizari si consideratii referitoare la concediile pentru cregterea copiilor in anul
2012, op. cit., p. 58-59.

18 Legea nr. 239/2009 pentru modificarea art. 2 din Ordonanta de urgentd a
Guvernului nr. 148/2005 privind sustinerea familiei in vederea cresterii copilului
(publicata in Monitorul Oficial al Romaniei, Partea I, nr. 403 din 15 iunie 2009).
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de tripleti sau multipleti, incepand cu cel de-al doilea copil provenit
dintr-o astfel de nastere!®. Intr-adevir, indemnizatia pentru cresterea
copilului reprezinta venitul de inlocuire a unui (singur) salariu, dar
dacd este vorba de mai multi copii dintr-o nastere, este clar ca o astfel
de situatie de nevoie impune o madsura suplimentard de asistenta
sociala”?20.

De altfel, in data de 10 ianuarie 2012 a intrat in vigoare Decizia
Inaltei Curti de Casatie si Justitie nr. 26 din 14 noiembrie 201121, prin
care aceasta a admis recursurile in interesul legii stabilind ca, pana la
intrarea in vigoare a Legii nr. 239/2009 - 18 iunie 2009 -
»~indemnizatia lunara pentru cresterea copilului se acorda pentru
fiecare copil ndscut dintr-o sarcina gemelard, de tripleti sau
multipleti, in cuantum de: 800 lei pentru perioada 1 ianuarie 2006 -
31 decembrie 2006; 600 lei pentru perioada 1 ianuarie 2007 - 31
decembrie 2008; 600 lei sau, optional, 85% din media veniturilor pe
ultimele 12 luni, dar nu mai mult de 4.000 de lei pentru perioada 1
ianuarie 2009 - 17 iunie 2009”.

Sunt prevederi aplicabile si functionarilor publici, beneficiari
ai indemnizatiilor in discutie ca urmare a faptului ca indeplinesc
conditia (principald) de a fi realizat timp de 12 luni anterioare
nasterii copilului venituri din salarii (supuse impozitului pe venit).

Acestia, insd, isi pot deschide dreptul mentionat si dacd s-au
aflat in situatii de nevoie??, asimilate potrivit legii, acestei conditii

19 A se vedea art. 2 din Ordonanta de urgentd a Guvernului nr. 148/2005 si art. 5
din Ordonanta de urgentd a Guvernului nr. 111/2010.
20 Ana Stefanescu, Unele preciziri si consideratii referitoare la concediile pentru cresterea
copiilor in anul 2012, op. cit., p. 63.
21 Publicatd in Monitorul Oficial, Partea I nr. 20 din 10 ianuarie 2012.
2 Desigur, asa cum se aratd (Laura Georgescu, Dreptul securititi sociale, Editura
Universul Juridic, Bucuresti, 2011, p. 17-20), atat relatiile de asigurdri sociale, cat si
cele de asistentd sociald sunt reglementate de dreptul securitdtii sociale, insd, in
timp ce raporturile de asigurari sociale presupun calitatea de asigurat, care este
conditionatd de o anumita situatie juridicd, de exemplu, cea de salariat, raporturile
de asistenta sociald au o arie de cuprindere mai extinsd, derivatd din notiunea de
nevoie. ,Nevoia sociald constituie ansamblul necesitéjrilor a cdror satisfacere este
indispensabild pentru asigurarea unui nivel si stil de viatd adaptate nivelului de
dezvoltare si statutul celor vizati” (Ibidem, p. 20).
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(principale)?3. Privind retrospectiv, acestea si-au madrit substantial
aria de cuprindere cu noi cazuri de nevoie sociala?*, situatie care
apare justificatd din perspectiva clarificdrii naturii juridice a
indemnizatiilor pentru cresterea copiilor.

2 A se vedea art. 1 alin. 2 din Ordonanta de urgentd a Guvernului nr. 148/2005 si
art. 2 alin. art. 2 alin. 5 din Ordonanta de urgentd a Guvernului nr. 111/2010.
2 A se vedea, pentru detalii, Ana Stefdnescu, Unele preciziri si consideratii referitoare
la concediile pentru cregterea copiilor in anul 2012, op. cit., p. 60-62.
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3. Precizari in legatura cu vechimea in specialitate si
concediile de crestere a copilului®

Anul 2012 a adus importante precizari legislative in legatura
cu o problemd deosebit de controversatd - se stipuleaza expres ca
perioada concediilor pentru cresterea copilului constituie nu numai
vechime in munca si in serviciu ci si vechime in specialitate, avandu-se
in vedere la stabilirea drepturilor ce se acorda in raport cu acestea.

Astfel, Ordonanta de urgenta a Guvernului nr. 124/2011
modifica:

- Prin art. III, pct. 17, articolul 18 alin. 7 din Ordonanta
de urgentd a Guvernului nr. 148/2005, care are urmatorul cuprins:
“Perioada concediului pentru cresterea copilului in varstd de pana la
2 ani sau de panad la 3 ani in cazul copilului cu handicap constituie
vechime in munca si in serviciu, precum si in specialitate si se are in
vedere la stabilirea drepturilor ce se acordd in raport cu acestea.”
Anterior modificarii continutul articolului era: “Perioada concediului
pentru cresterea copilului in varstd de pand la 2 ani sau de pand la 3
ani in cazul copilului cu handicap constituie vechime in munca si in
serviciu, care se are in vedere la stabilirea drepturilor ce se acorda in
raport cu aceasta”;

- Prin art. IV, pct. 27, art. 22 alin. 2 din Ordonanta de
urgenta a Guvernului nr. 111/2010, care are urmadtorul cuprins:
“Perioada concediului pentru cresterea copilului prevazut la art. 2
alin. (1), art. 6 si 10 constituie vechime in munca si in serviciu,
precum si in specialitate si se are in vedere la stabilirea drepturilor ce
se acordd in raport cu acestea.” Anterior modificdrii continutul
articolului era: “Perioada concediului pentru cresterea copilului

% De exemplu, in cele 12 luni, functionarii publici puteau fi beneficiari ai
indemnizatiei de somaj sau s-au aflat in evidenta agentiilor judetene pentru
ocuparea fortei de muncd in vederea acordarii ei etc. A se vedea si Ana Stefanescu,
Unele preciziri si consideratii referitoare la concediile pentru cresterea copiilor in anul
2012, op. cit., p. 65-66.
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prevdzut la art. 2 alin. (1), art. 6 si 10 constituie vechime in munca si
in serviciu, care se are in vedere la stabilirea drepturilor ce se acorda
in raport cu aceasta”.

Fata de primele modificari, observam ca cele din urma:

- vizeazd, pe langd concediile pentru cresterea copilului
in varsta de pana la 2 ani sau de pana la 3 ani si:

0 concediul pentru cresterea copilului in varsta de pana la 1

an, platit;

0 concediul fara plata pentru cresterea copilului intre varsta
de un an si 2 ani care se acorda pentru copiii nascuti,
adoptati etc. incepand cu data de 1 ianuarie 2011 (fara
handicap) persoanelor care au beneficiat de concediul
pentru cresterea copilului in varsta de pand la un an, platit;

0 concediul fard platd pentru cresterea copilului dupa
primele 3 nasteri, de 4 luni;

- nu vizeazd concediul pentru ingrijirea copilului cu

dizabilitdti pana la varsta de 7 ani, platit.

Credem ca in ceea ce priveste acest ultim concediu este vorba
de o simpla omisiune a legiuitorului.

Asistdm, oricum, la importante derogari de la regula potrivit
careia “vechimea in specialitate constituie perioada de timp in care
persoana a lucrat in activitdti corespunzitoare functiei (meseriei) in care
urmeazd sd fie tncadratd sau promovatd; de fapt este vechime in meserie
(pentru muncitori) sau in functie (pentru celelalte categorii de personal).”?°.
De exemplu, in acest sens, art. 3 lit. I) din Hotdrarea Guvernului nr.
611/2008 pentru aprobarea normelor privind organizarea si
dezvoltarea carierei functionarilor publici>’ prevede: vechimea in
specialitatea studiilor necesare exercitarii functiei publice reprezinta
“experienta dobanditd in temeiul unui contract individual de munca,
a unui raport de serviciu sau ca profesie liberald, demonstratd cu
documente corespunzdtoare de cdtre persoana care a desfasurat o
activitate intr-o functie de specialitate corespunzatoare profesiei sau

2 Alexandru Ticlea, Tratat de dreptul muncii, Editia a V-a, Editura Universul Juridic,
Bucuresti, 2011, p. 414.
27 Publicatd in Monitorul Oficial al Roméniei, Partea I, nr. 530 din 14 iulie 2008.
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specializdrii sale, prin raportare la domeniul general de absolvire a
studiilor potrivit nivelurilor de organizare a invatamantului in
Roménia”.

Este vorba de recunoasterea unui drept pe baza unei logici
sociale, daca am putea spune astfel. O astfel de mdsurd, curajoasa
pentru mentalitatea romaneascd, este in consens cu preocuparea
Uniunii Europene de a incuraja statele in adoptarea unor masuri care
s& permitd concilierea vietii de familie cu cea profesionald. Intr-
adevar, potrivit art. 12 lit. ¢ din Legea nr. 292/2011, indemnizatiile
pentru cresterea copiilor sunt incluse in categoria beneficiilor (de
asistentd sociala) pentru sustinerea copilului si a familiei.

Valorificarea drepturilor ce se acorda in raport cu vechimea in
specialitate dobdndita in perioada concediilor pentru cresterea
copilului se face incepand cu momentul intrdrii in vigoare a
Ordonantei de urgentd a Guvernului nr. 124/2011 - 1 ianuarie 2012 -
inclusiv in ceea ce-i priveste pe beneficiarii Ordonantei de urgenta a
Guvernului nr. 148/2005 (intrata in vigoare la 1 ianuarie 2006).

Problema vechimii in specialitate se pune, desigur, doar in
cazul preexistentei unui raport de serviciu - din insdsi notiunea
concediului (pentru cresterea copilului) reiese ca este vorba de o
suspendare a unui astfel de raport.

4. Foste tendinte guvernamentale - europene - in ceea ce
priveste concediile pentru cresterea copiilor

Ar fi putut fi vorba de un cumul al indemnizatiei pentru
cresterea copiilor cu veniturile salariale, chiar si in ceea ce-i priveste
pe functionarii publici. Avem in vedere ca printre directiile de
actiune prioritare pe piata muncii vizate in fostul Program de
guvernare 2012 se mentiona ,eliminarea restrictiei de angajare pe
perioada concediului de ingrijire a copilului, respectiv, introducerea
posibilitdtii de ocupare partiala concomitent cu deducerea
proportionald a indemnizatiei de crestere a copilului”, precum si
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»introducerea si stimularea formelor alternative de angajare, precum
munca la distantd” .28

Se impusese pand la aceastd tendintd ideea de
incompatibilitate intre beneficiile de asistentd sociald si veniturile
profesionale. Se pare cd aceastd incompatibilitate este mentinuta de
noul Guvern?.

S-ar fi avut in vedere sustinerea copilului si a familiei®, ca in
cazul reglementdrii concediilor pentru cresterea copilului ca vechime
in specialitate.

Totusi, dacd Uniunea Europeand incurajeazd statele in
adoptarea unor masuri care sa permita concilierea vietii de familie cu
cea profesionald, in acord cu ideea de flexecuritate, ar putea face ceva
in acest sens si angajatorul - privat sau public.

2 A se vedea http://www.gov.ro/prioritatile-anului-2012-br-capitolul-7-piata-
muncii_ 11a116018. html
2 A se vedea http:/ /www.avocatnet.ro/UserFiles/articleFiles / programul-de-
guvernare-2012_05041103.pdf.
30 Potrivit art. 12 lit. ¢ din Legea nr. 292/2011, indemnizatiile pentru cresterea
copiilor sunt incluse in categoria beneficiilor (de asistentd sociald) pentru
sustinerea copilului si a familiei.
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5. Noi tendinte europene de acordare a concediilor pentru
cresterea copiilor pe baza netransferabila

La 10 decembrie 2010, cand a intrat in vigoare Ordonanta de
urgentd a Guvernului nr. 111/2010, s-a reglementat, prin art. 11 alin.
1, ca se vor acorda, incepand cu ianuarie 2012, concediile pentru
cresterea copilului, pe bazd netransferabild persoanelor indreptatite
[deci si functionarilor publici], dupd cum urmeaza:

a) cel putin o luna din perioada totald a concediului de crestere a
copilului este alocatd uneia dintre persoanele care nu a solicitat acest
drept;

b) in situatia in care persoana prevazutd la lit. a) nu solicitd
dreptul la concediul care ii revine, celdlalt pdrinte nu poate beneficia
de dreptul la concediu in locul acesteia.

La 1 ianuarie 2012, s-a prelungit termenul de aplicare pentru 1
martie 2012, prin pct. 12 din Ordonanta de urgenta a Guvernului nr.
124/2011 pentru modificarea si completarea unor acte normative
care reglementeaza acordarea de beneficii de asistentd sociald. S-a
eliminat totodatda alin. 2 al art. 11 care stipula cd ,procedura de
acordare se stabileste prin ordin al ministrului muncii, familiei si
protectiei sociale”.

Sunt vizate, conform reglementdrii mentionate, persoanele ai
cdror copii sunt ndscuti, adoptati, luati in plasament etc. incepand cu
1 martie 2012. Logic, in cazul persoanei singure prevederile de mai
sus nu se aplica.

Intelegem ca3!:

- Pand la 1 martie 2012 si in continuare pentru copiii
nascuti, adoptati, luati in plasament etc. anterior acestei date, parintii
(inclusiv cei care au calitatea de functionari publici) isi puteau / pot
transfera concediile in discutie, chiar luna de luna. Dar de la aceasta
data nu mai pot proceda astfel.

31 A se vedea si Ana Stefanescu, Despre problema acordirii concediilor pentru cresterea
copiilor pe baza netransferabild, pe www.Avocatnet.ro.
209



Conference Proceedings - Galati, 20t - 21 of April 2012
Year 1V, No. 4, Vol. II - 2012

- Celui care nu a optat (de prima datd) pentru cea mai
mare parte a concediului i se aloca in abstracto cel putin o luna din
perioada totald a acestuia, dacd indeplineste conditiile de acordare.
Dreptul se poate cere oricdnd pand la implinirea de cdtre copil a
varstei de un an, 2 ani, respectiv 3 ani, in cazul copilului cu handicap.
Minimul de o lund rezervat nu se mai poate transfera celuilalt
parinte in cazul in care beneficiarul in abstracto opteaza sa nu faca uz
de el.

Practic, daca s-a optat pentru concediul pentru 2 ani, primul
pdrinte poate beneficia de 23 de luni de concediu iar celuilalt i se
alocd o lund din acesta, sau primul parinte poate beneficia de 12 luni
de concediu iar celdlalt poate efectua tot 12 etc. - pentru cd vorbim
despre dreptul minimal , de cel putin o luna” al acestuia. Numai ca
optiunea fiecdruia nu mai este transferabila.

In Notele de fundamentare ale Ordonantei de urgentd a
Guvernului nr. 124/201, se explicd cd prin art. 11 din aceasta s-a
transpus Directiva Consiliului 2010/18/UE din 8 martie 2010 de
punere in aplicare a Acordului-cadru revizuit din 18 iunie 2009
privind concediul pentru cresterea copilului incheiat de
BUSINESSEUROPE, UEAPME, CEEP si ETUC, incepand cu nasterile
sau situatiile de adoptie, plasament, tuteld care se produc incepand
cu 1 martie 2012 si nu 1 ianuarie 2012 cum era reglementat anterior,
avand in vedere faptul cad aceastd directiva da posibilitatea statelor
membre de a asigura aplicarea in termenul prevazut de aceasta,
respectiv 8 martie 2012.

In preambulul Acordului se arati ci s-au avut in vedere,
printre altele, urmatoarele:

- Faptul ca politica familiald trebuie sd contribuie la
realizarea egalitatii de sanse intre femei si bdrbati si trebuie privita in
contextul schimbadrilor demografice, al efectelor imbatranirii
populatiei, al elimindrii decalajelor dintre generatii, al promovarii
participarii  femeilor la viata activa si al repartizarii
responsabilitatilor familiale intre femei si barbati;

- Faptul ca in multe state membre, masurile luate pentru
a incita bdrbatii sd isi asume o parte egald a responsabilitatilor
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familiale nu au condus la rezultate suficiente, ceea ce a determinat
adoptarea unor mdsuri mai eficiente pentru a incuraja o repartizare
mai egald a responsabilitatilor familiale intre femei si barbati.

Dincolo de justetea reglementarilor in discutie, nu putem trece
cu vederea faptul ca s-au transpus prevederile comunitare in
domeniu, ceea ce este perfect normal pentru Romania ca membra a
Uniunii Europene.

In ceea ce ne priveste, ar fi fost normal sa decida exclusiv
pdrintii si nu legiuitorul in legdtura cu distributia concediului de
crestere a copiilor, pentru cd, de exemplu, prin rezervarea obligatorie
a unei luni de concediu tatdlui, copilului i se ia, obiectiv, dreptul pe
aceeasi perioada la aldptare iar aceasta este o chestiune ce trebuie sa
tind de parinti - in interesul sanatatii fizice si psihice a copiilor.

De asemenea, se poate pune problema ca unul din pdrinte nu
este cel mai potrivit pentru cresterea copiilor si, atunci, iar nu se are
in vedere interesul care trebuie sa primeze - al copiiilor.”32
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